


Central Law Journal. 


ESTABLISHED JANUARY, 1874. 








VoL. 39 ST. LOUIS, MO., JULY 6, 1894. No. 1 








is yvYrouRs A CODE STATE? 


If so, one of the very first books you require is a treatise on Code Pleading, and 
forms and directions for practice under the code. And you require the right treatise 
and set of forms. It is MAxwetLw’s, which is the o~’™ single = saan work giving both 


yrinciples and forms. ISNao 
' , J as ee Se — 4iviqp 'T 7 9 ay Io) 
9998 on7qn 


MAXWELL’S CODE PLEADINGS. 


CLEAR, CONCISE, COMPREHENSIVE. 


THE BEST WORK ON THE SUBJECT. 


A treatise on the Law of Pleading and the Code of Civil Procedure. Designed 
for use in all Code States. By the Hon. Samuet Maxwe t, Chief Justice of the 
Supreme Court of Nebraska. 

JuDGE MAXWELL studied law and was admitted to the Bar of a Common Law 
State. He has been resident in a code state for the past thirty years, and for 
twenty years has been a member of its Supreme Bench. His knowledge of both 
systems of practice is the knowledge at once of study and of experience. His work 
is a complete treatise on Pleading under the Code of Civil Procedure; every branch 
is discussed fully, tersely and clearly, and illustrated by ample citation of cases, 
early and recent. 

The Forms and Directions given for particular actions, pleadings, answers and 
judgments will be found to cover all cases arising in any but the most exceptional 
practice. This feature of the work is of the greatest value, as it is thoroughly re- 
liable and practical. 


HON. DAVID DUDLEY FIELD says: ‘*You | Code Pleadings that has come under my observa- 
have written a valuable book, and done a real | tion. It is indispensable to every lawyer prac- 
service to our common profession.”’ ticing under a code, and should be in every law 


. i library. You are certainly entitled to the grati- 
HON. B. P. WAGE a General Attor- | tude of the bench and bar for this great work.” 
ney of the Mo. Pac. Ry’y Co., says: ‘I have | 


carefully examined the work, and Without hesita- THE SUPREME COURT OF OHIO unani- 


tion pronounce it the most complete work on | mously indorse it. 


ONE VOLUME. OCTAVO. $6.00, NET; $6.25 PREPAID. 


CALLAGHAN & COMPANY, 


114 MONROE ST., CHICAGO, ILL. 











CENTRAL LAW JOURNAL. 








Central Law Journal. 


A LEGAL WEEKLY NEWSPAPER. 
Published by 


Central Law Journal Company, 
919 OLIVE ST., ST. LOUIS, MO. 
fo whom all communication should be addressed. 
Subscription price, FIVE DOLLARS per annum, in 
advance, Single numbers, 1WENTY-FIVE CENTS. 





Copyright 1894, by CENTRAL Law JOURNAL COMPANY. 
Gntered at the post-office, St. Louis, Mo., as second- 
class matter. 











CONTENTS. 
EDITORIALS. 
Right of Newspapers to Obtain Copies of Proceed- 
ings in Court, . ‘ 1 
Liability for Negligence ‘in Dancing, ‘ 1 


Suit of Italians against the City of New Orleans, 1 
NOTES OF RECENT DECISIONS. 
Receivers—Lease—Extending Beyond Receiver- 
ship, ‘. 2 
Judgments—Foreign Judgmente—Conclusiveness, 2 
Negligence—Accidental Shooting While Hunting, 3 
LEADING ARTICLE. 
Following Trust Funds under the so-called Mod- 
ern Doctrine of Equity. By John C. Baird, . 4 
LEADING CASE. 
Execution of Will—Position of Signature.—Baker 
v. Baker, Supreme Court of —_ March 20, 


1894 (with note), ° 11 
CORRESPONDENCE. 

Usury—Knowledge by Principal of — Con- 

tract, ° ° 13 
Usury—Building and Loan Association, ° 13 
Liability of Attorney for hun cee of Printing 

Brief, ° ey 
HUMOR OF THE Law, ° 4 ‘ 13 
WEEKLY DIGEST OF CURRENT OPINIONS, ° ° 14 





GET YOUR LAW JOURNALS BOUND. 


Subscribers to the CENTRAL LAW JOURNAL, by 
sending their volumes to us can have them bound: 
Half Sheep, cloth sides, leather back and corners, 

half yeerina volume, Cr VOIUME........se00 - $1 00 
Full Law Sheep, half year in a volume, per vol... 1 25 
Subscriber to pay transportation oth ways. 

The expense of sending unbound numbers by mail 
is FOUR CENTS PER POUND or about FIFTEEN 
CENTS for a volume, consisting of a half year, and for 
returning same when bound, thirty cents. 


Central Law Journal Company. 
8T. LOUIS, MO. 





Cheap Second-hand Law Books. 


U.S. Supreme Ct. Reports, 150 vols. in 37, good $130 00 
Lawson’s Rights, ee & Prac. & Index, 8 vols. be 


BB ZOO AB NEOW........ cecccecccccccccccccccscces 

Am. and Eng. R. R Gases, 54 ~— and 2 Digests, 
‘ood..... eccccece eeccvcccccccns 150 00 
= Reports, 21 vols., - “good.. peeccoecesce 63 00 


Waits’ Actions & a & Index, 9 vols., > 


good.. 
U.S. Sup. Ot. Reports, "152 vols. “7 , original Edi. 

SO Mi cccsewcecsececocorsssccctosccecesesséose 275 00 
U.S. Digest, First & New Series, 32 vols., sup- 

plemented by The General Digest, 8 vols. to 

1393 gg he FOUR. cccccocccecce eccccccccecce 70 00 
Or the U. 8. Digest, 83 Vols., fair.....ceccccceseee 50 00 

The ee est stock of new and paces hand Law sete 
ia the SOUTH. Write for prices. 
W. H. LOWDERMILK & CO., 
Law Book Sellers and Publishers, 
Washington, D. C. 





HOT WEATHER PRICES. VALUES REDUCED. 

| type os for the next 30 days. Books are all 

2 second-hand condition. Order at once 
illiamson Law Book Co., Rochester, N. Y. 


amenann Reports, 49 vols. & 2 Digests,......... $ 80 00 
American State Reports, 34 VOIS..........0seeeeee 90 00 
American Corporation Cases, 10 vols. & Digests, 25 00 
American & English Corporation Cases, 40 vols. 

SD iss etnnccnnsadoceees cocohtvcsocooncece ce 
American & English Ency. of Law, 23 vols..... 
American & English Railroad Cases, 51 vols.... 
U.S. Reports, 150 vols. in 37 books,.............- 

U. > Reports, Curtis Ed., 150 vols. in 109 books, 160 00 
U. 8. Reports, 105 vols. in 26 books to Reporter, 95 00 
U.S. Reports, Curtis Ed., 105 vols. in 69 books, 95 00 








Federal Reporter, 57 vols. & 2 Digests,......0+0+ 155 00 
Supreme Court Reporter, =O 30 00 
U.S. Digest, lst Series, 15 vols. N. S. 18 vols. 66 00 
General Di est, 6 vols. to 1891 incl. 20 00 
~aa both the above in one order for, 
Am. Digest, 7 vols. to 1893 incl..........seese0 eee 35 00 
Cal. Reports, 196 G1 VOIB...cccccccceccoccecccce ees 115 00 
Conn. Reports, 18t 33 VOIS.........ceeeceseceseeces 60 00 
Ind. Reports, Ist 64 vols. & 1 annaetee 8 vols.. 180 00 
Ill. Reports, 1st 126 VOIS...... ..ccccscccescese sees 230 00 
Minn. eports, 47 vols.... «+» 11000 
—_ Reports, 94 vols. H. Ww. “& ‘D: “98 vols. in me 
Mass. Reports, 154 vols., single vol. Ed.. 200 00 
Maine Reports, 1st 68 VOIS..........ceeseecccseces 190 00 
N. J. Equity Reports, Ist 39 VOIB. cccccccccce ecccece 65 00 
N. Y. Chancery Reports, 32 Vols............se00 27 00 
N. Y. Common Law Reports, 80 vols. in 39...... 60 00 
Barbour’s N, Y. Supreme Court Reports, 67 vols. 90 00 
N. Y. Court of Appeals Reports, 1st 100 vols. in 

20 books to N. E. Reporter,..........0..se00 90 00 

= gama of Appeals Reports, 141 vols., single 

Wi ddnnbesednss cecbnecebcesess. ceteeesecenecoeese 149 50 
Vermont Reports, Tyler 2 vols. & Vermont 63 

VOIB., 0D VOI. . cccccccccceccsoecc csccecccccoccocs 175 00 
Wash. Reports, 6 VOB. .ccccccccccecccccs cccccccces 24 00 
Northwestern Reporter, 56 VOIS.........seeeeeees 110 00 
Pa. State Reports, 1st 87 VOIS.........seeceeseeees 153 00 
Atlantic Reporter, 26 VOIS..........cceceeccesceees 55 00 
Southern Reporter, Be i cceveccctscsessecoscece 28 00 


Lawyer’s Reports Annotated, 21 vols & Digest, 63 00 
Brodix Patent Cases, 20 VOIS........-+.eesceeeeeee 
Bevan’s Chancery Reports, Ist 20 vols........... 00 

Order at once as we only have one set each of the 
above on hand at the prices quoted. 

Address: 

WILLIAMSON LAW BROOK CO., Rochester, N. Y¥. 


INDIANA LAW SCHOOL 
INDIANAPOLIS, INDIANA 





BYRON K. ELLIOTT, President 
WILLIAM P. FISHBACK, Dean 
FACULTY: ADDISON C. HARRIS 
CHARLES W. FAIRBANKS 
JOHN R. WILSON 
Course of two years. 
Sessions begin on first Tuesday in October and end on last 
Wednesday in May. 
Corps of lecturers numbers twenty-three. 
Diploma admits to bar of United States and State Courts. 
For announcement, information, etc., address the Secre- 
tary of the Faculty, ALLAN HENDRICKS, 
Indiana Law School Building, 
INDIANAPOLIS. 





Boston, 10 Ashburton Place. 


BOSTON UNIVERSITY 
Law School. 


Fall term opens Wednesday, Oct. 3. For circulars 
address EDMUND H. BENNETT, Dean. 


University of the State of Missouri 


DEPARTMENT OF LAW. 
THE NEXT SESSION WILL OPEN SEPTEMBER 11, 1894 


For catalogue and intormation address 
ALEXANDER MARTIN, Dean, 
Columbia, Mo. 








XUM 


w 


— a ll 








Vou. 39 





CENTRAL LAW JOURNAL. 1 








Central Law Journal. 


ST. LOUIS, MO., JULY 6, 1894. 














That newspapers have no absolute right to 
obtain copies of the proceedings in a divorce 
suit for the purpose of publication is a well 
settled proposition lately recognized by the 
Supreme Court of Rhode Island, in lm re 
Caswell. At common law every person is en- 
titled to the inspection, either personally or 
by his agent, of public records, provided he 
has an interest therein whichis such as would 
enable him to maintain or defend an action 
for which the document or record sought can 
furnish evidence or necessary information. It 
is not essential, however, ‘‘that the interest 
be private, capable of sustaining a suit or de- 
fense on his own personal behalf, but it will 
be sufficient that he act in such suit as the 
representative of the common or public right.’’ 
By statute of the United States and 
also several of the States, the necessity 
of interest has been done away with, and any 
person may examine public records, and take 
memoranda therefrom. Jn re Chambers, 44 
Fed. Rep. 786; State v. Rachac, 37 Minn. 
372, 35 N. W. Rep. 7; Hanson v. Eichstaedt, 
69 Wis. 538, 35 N. W. Rep. 30; Lum v. Mc- 
Carty, 39 N. J. Law, 287; Newton v. Fisher, 
98 N. C. 20, 3S. E. Rep. 822. As there is 
no such statute in Rhode Island the court 
considered that the common law rule, as 
above stated, is in force. Whether they were 
willing to go to the full extent thereof, they 
did not feel called upon to decide. But they 
concluded that it was clearly within the rule 
to hold that no one has a right to examine or 
obtain copies of public records from mere 
curiosity, or for the purpose of creating pub- 
lic seandal. To publish broadcast the pain- 
ful, and sometimes disgusting, details of a 
divorce case, not only fails to serve any ute- 
ful purpose in the community, but, on the 
other hand, directly tends to the demoraliza- 
tion and corruption thereof, by catering to a 
morbid craving for that which is sensational 
and impure. All will agree with the court that 
‘*the judicial records of the State should al- 
ways be accessible to the people for all proper 
purposes, under reasonable restrictions as to 
the time and mode of examining the same; 
Vol. 39—No. 1 








but they should not be used to gratify private 
spite or promote public scandal.’’ 





The Australian Law Times, discusses in an 
entertaining manner the question whether or 
not a young lady who breaks her leg ata 
dance can maintain an action against her 
partner on the ground that it was caused by 
his clumsiness. The writer intimates the 
opinion that a man who asks a girl to dance 
does not undertake to return her to her chap- 
eron in as good order and condition as he 
receives her—‘‘act of God and the Queen’s 
enemies excepted’’—but that at most his lia- 
bilities are those of a gratuitous bailee not 
extending beyond gross negligence. Or look- 
ing at the case from another side, that there 
is no implied warranty on his part that he is 
reasonably fit for the purpose for which he 
offers himself as a partner for a dance, as 
there is no sufficient consideration moving 
from her to him to supportsuch awarranty. A 
further point raised is whether or not she did 
not voluntarily assume the risk of his unfit- 
ness. The writer adds that these questions 
were very fully gone into ‘‘in the somewhat 
analogous case of the bailment of acab-horse, 
Fowler v. Locke, L. R. 7 C. P. 272, 9 C. P. 
751, note, 10 C. P. 90.’’ 


—_— 





La) 


The United States Circuit Court of Appeals 
of Louisiana, has decided against the claims 
of certain relatives of the Italians who were 
killed in New Orleans in 1891 in the assault 
in the parish prison, for the recovery of dam- 
ages from the city for their death. The opin- 
ion of the court was delivered by Judge 
Pardee, the other two judges concurring. 
The court decided that under the treaty of 
1871 with Italy, Italians resident in this 
country are entitled to exactly the same sort 
of legal protection as citizens, and no more ; 
that there is no common law right to sue a 
State or city for damages for the loss of 
either life or property through riots; that for 
such a right to exist it must be created by 
statute ; that a statute makes the city of New 
Orleans liable for damage done by mobs to 
property, but makes no mention of municipal 
liability for the loss of life; that therefore 
this liability does not exist, and horrible as 
the crime was, there is no remedy for it in a 
civil action. 
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NOTES OF RECENT DECISIONS. 


REcEIVERS—LEAsE ExTENDING Beyonp Re- 
CEIVERSHIP.—In Chicago Deposit Vault Co. 
v. McNulton, 148. C. Rep. 915, decided by 
the Supreme Court of the United States it ap- 
peared that the order appointing a receiver 
of a railroad authorized him to make all con- 
tracts necessary in carrying on its business, 
subject to the supervision of the court, and 
to make payments of current expenses and 
other designated charges. It was held that 
this conferred no authority to enter into a 
lease of offices, involving large expenditure, 
extending beyond the receivership; that the 
court’s approval of his reports, showing pay- 
ments of rent for offices but not disclosing 
the existence of such lease, was not a con- 
firmation thereof; and that the lessor had no 
equitable right to the rent after termination 
of the receivership, as against purchasers of 
the railroad under decree of the court. The 
court said inter alia: 


It is undoubtedly true that a receiver, without the 
previous sanction of the court, manifested by special 
orders, may incur ordinary expenses or liabilities for 
supplies, material or labor needed inthe daily ad- 
ministration of railroad property committed to his 
care as an officer of the court; but it seems equally 
well settled that the courts decline to sanction the ex- 
ercise of this discretion on the part of receivers in 
respect to large outlays, or contracts extending be- 
yond the receivership, and infended to be binding 
upon the trust. The receiver being an officer of the 
court, and acting under the court’s direction and in- 
structions, his powers are derived from and defined 
by the court under which he acts. He is not sucha 
general agent as to have any implied power, and his 
authority to make expenditures and incur liabilities 
like the one in question must be either found in the 
order of his appointment, or be approved by the 
court, before they acquire validity and have any 
binding force upon the trust. 

In Cowdrey v. Railroad Co., 93 U. S. 352, it was held 
that a receiver is not authorized, without the previ- 
ous direction of the court, to incur any expenses, on 
account of property in his hands, beyond what is ab- 
solutely essential to its preservation and use, as con- 
templated by his appointment. Accordingly, the 
expenditures of a receiver to defeat a proposed sub- 
sidy from a city, to aid in the construction of a railroad 
parallel with the one in his hands, were properly dis- 
allowed in the settlement of his final account, although 
such road, if constructed, might have diminished the 
future earnings of the road in his charge. 

This same general principle is recognized in Union 
Trust Co. v. Illinois M. R’y Co., 117 U.S. 4384, 479, 6 
Sup. Ct. Rep. 809, where debts for considerable sums 
of money, borrowed by the receiver without previous 
authority from the court, were not allowed any prior- 
ity out of the trust fund, although the moneys bor- 
rowed were applied to pay expenses of the receiver- 
ship, such as supplies, repairs and pay rolls, and to 
feplace moneys which had been so applied, for the 





reason that no order of the court had been obtained 
to borrow funds for those purposes. 

In Lehigh Coal & Navigation Co. v. Central R. Co., 
35 N. J. Eq. 426, it was said that “the receiver may 
undoubtedly appropriate moneys in his hands, be- 
longing to the trust, to such purposes connected with 
the trust as he may think proper, always taking the 
risk that the court will finally approve his action; but 
he has no authority to bind the trust by contract with- 
out the authority of the court. Until his contracts are 
approved and ratified by the court, the court is at 
liberty to deal with them as toit shall appear just, 
and may either modify them, or disregard them en- 
tirely. ° ° All persons dealing with receivers do 
so at their peril, and are bound to take notice of their 
incapacity to conclude a binding contract without the 
sanction of the court.” 

This states the correct rule upon the subject, espe- 
cially in respect to contracts involving large outlays, 
and which may extend beyond the life of the receiver- 
ship. The same generalrule is stated in Beach on 
Receivers (section 257) as follows: ‘But a receiver is 
not allowed to exercise his discretion in applying the 
funds in his hands. These he holds strictly subject 
to the direction of the court, and only to be disposed 
of upon its order. Neither can he enter into contracts 
without the approval of the court. Although, as re- 
ceiver, he may enter into negotiations and make such 
agreements as would be binding upon him as an indi- 
vidual, yet, in order to affect the fundin his hands, 
his acts must be ratified by the court. This rule is so 
well established that it has been decided that all per- 
sons contracting with a receiver are chargeable with 
knowledge of his inability to contract, and enter into 
contracts with him at their own peril, and that the 
court has unquestioned power to modify, or even va- 
cate his agreements.”? To the like effect is a state- 
ment of the rule made in section 186 of High on Re- 
ceivers. 





JUDGMENTS—FOREIGN JUDGMENTS — Con- 
CLUSIVENESS.—The Supreme Court of Penn- 
sylvania decide in Price v. Harrell, that in an 
action on a foreign judgment defendant may, 
notwithstanding the recitals of the record 
show that there was no service on or appear- 
ance by him. Mitchell, J., says: 

How far section 1 of article 4 of the Constitution of 
the United States, and the act of congress of May 26, 
1790, passed to carry it into effect, operate to preclude 
a defendant from offering evidence against the judg- 
ment of one State when sued upon it in another, has 
been the subject of much discussion and difference of 
opinion. A distinction has always been made, how- 
ever, between facts going to the jurisdiction of the 
court and those relating tothe merits, and the tend- 
ency has been strong to open the door to evidence 
upon the former. The earlier view was that the mere 
presumption in favor of jurisdiction might be con- 
tradicted, but that evidence could not be received 
against the affirmative recitals of jurisdictional facts 
in the record. In Hampton vy. M’Connel, 3 Wheat. 
234, Chief Justice Marshall said: ‘‘Whatever pleas 
would be good to a suit thereon in such State, and 
none others, could be pleaded in any other court in 
the United States.” And a similar view is indicated 
by the decisions in Mills v. Duryee, 7 Cranch, 481 (as 
to which see the remarks of Bradley, J., in Thompson 
vy. Whitman, 18 Wall. 462), and Landes v. Brant, 10 
How. 348, 371: “It was undoubtedly the purpose [of 
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the constitutional provision] to give to the judicial 
proceedings of each State the same faith and credit in 
every other State to which they were entitled in the 
State in which they took place.” Story, Const. § 
1310, note. In Thompson v. Whitman, 18 Wall. 457, 
however, the question came directly before the Su- 
preme Court of the United States, and Justice Brad- 
ley, admitting that there was no previous express de- 
cision on the point made an elalorate review of all 
the authorities, and announced for the court the con- 
clusion that jurisdiction was always open to question, 
even upon facts aflirmatively asserted in the record. 
This decision was affirmed and followed in Knowles v. 
Code Co.,19 Wall. 58, and Pennoyer v. Neff, 95 U.S. 
714, and has been considered as settling the law, by 
the highest court on the subject. The great weight 
of authority in the State courts is to the same effect, 
and so are the text books. McDermott vy. Clary, 107 
Mass. 501; Gilman vy. Gilman, 126 Mass. 26; Wright v. 
Andrews, 180 Mass. 149; Sewing Machine Co. v. Rad- 
cliffe, 66 Md. 511, 8 Atl. Rep. 265; Manufacturing Co. v. 
Chambers, 75 Md. 614, 23 Atl. Rep. 1024; Eager v. Sto- 
ver, 59 Mo. 87; Napton v. Leaton, 71 Mo. 358; Whart. 
Confl. Laws, § 823; Story Confl. Laws, § 609; Story 
Const. (M. M. Bigelow’s Ed. 1891) § 1310, note a; 12 
Am. & Eng. Ene. Law, 148, and cases there cited. 
Our own cases have not been in entire harmony. In 
Wetherill v. Stillman, 65 Pa. St. 105, the earlier doe- 
trine was enforced with great strictness, and, the 
record reciting an appearance by counsel, it was hela 
—Sharwood, J., dissenting—than an aftidavit by de- 
fendant that he had never been served with process, or 
authorized any one to appear for him was not sufli- 
cient to prevent judgment; Thompson, C. J., saying: 
“The recital shows conclusively the jurisdiction of 
the parties; * * * consequently the defendant’s 
aflidavit in this particular amounted to nothing against 
the record to which it referred.’’? In Noble v. Oil Co., 
79 Pa, St. 354, however, it was held that, notwith- 
standing the recital in the record of an attachment i 
rem in New York, it might be shown that the prop- 
erty Was not there, and the court therefore acquired 
no jurisdiction. And in Guthrie v. Lowry, 84 Pa. St. 
533, it was distinetly held that, ‘‘whatever doubts may 
allave been at one time entertained, it is now an incon- 
trovertible position that the record may be 
contradicted by evidence of facts impeaching the ju- 
risdiction of the court;” citing, among others, the 
cases in 18 and 19 Wall. supra, though in the particu- 
lar ease the foreign court was heid, as a matter of 
law, to have had jurisdiction. This would seem to 
bea formal recognition and adoption, even if par- 
tially obiter, of the later, and presently prevailing 
doctrine. Butin Lance v. Dugan (Pa. Sup.) 138 Atl. 
Rep. #42, the court again reverted ina brief per cu- 
rium to the old rule, saying that, as the record showed 
a service on defendants, the judgment was conclusive, 
notwithstanding an atliduvit in denial. In this con- 
dition of the law we have the point in the present case 
for final settlement. Whatever our individual views 
upon the true spirit of the constitutional provision, 
we have no hesitation in conforming to the prevailing 
rule. It would be suflicient to say that it is now the 
established rule in the Supreme Court, which is the 
ultimate authority on all questions depending on the 
Constitution and Statutes of the United States. But, 
in addition to that, the same rule now prevails in the 
courts of a majority of the States, and it is a question 
on which uniformity is desirable. It would be con- 
trary to sound policy to deny to our own citizens a de- 
fense against judgments obtained in other States out 
ofa comity which such States refused tous. An apt 








illustration is afforded by the present case, in which 
it appears that the court of chancery in Maryland 
denied the appellant relief against the original judg- 
ment onthe ground that the same defense would be 
open to him here. The affidavit of defense avers 
that the appearance recited in the record of the judg- 
ment sued on was merely constructive, and that in 
fact the appellant was not served with process, did 
not appear, and had no knowledge of the suit unti 
recently, when demand was made upon him for pay- 
ment. These being facts going to the jurisdiction of 
the court, the record could be contradicted in regard 
to them. The {affidavit presented a prima facie de 
fense, and was suflicient to prevent judgment. Judg 
ment reversed, and procedendo awarded. 





NEGLIGENCE—ACCIDENTAL SHOOTING WHILE 
Hountinc.—In Hawkins v. Watkins, 28 N. 
Y. Supp. 867, decided by the Supreme Court 
of New York, it was held that one who negli- 
gently shoots another while hunting is liable 
for the injury caused thereby, though he did 
not know of the presence of such other per- 
son. The court said in part: 

This action was for negligence. The plaintiff 
claimed, and the evidence given in his behalf dis- 
closed, that, on the 14th day of October, 1889, he and 
his brother went to the head of Cayuga lake, duck 
hunting; that they took with them two tame ducks to 
be used as decoys; that, while they were preparing to 
anchor them as such decoys, one of them escaped from 
the boat in which they were, and the plaintiff and his 
brother pursued it; that, while doing so, the defend- 
ant shot at them and seriously injured the plaintiff: 
that the accident occurred afew minutes before 6 
o’clock in the morning; that it was clear, and broad 
daylight, being about fifteen or twenty minutes before 
sunrise; that between the place where the defendant 
stood when he fired and the boat in which the plaint- 
iff and his brother were there was nothing to obstruct 
the defendant’s vision, so that, if he had looked before 
firing, he would have seen the plaintiff, his brother, 
and the boat in which they were at the time. The 
evidence of the defendant was somewhat in conflict 
With that of the plaintiff, and tended to show that it 
was not sufliciently light at the time to enable him to 
see the plaintiff, and that his vision was obstructed by 
the limbs of the trees and shrubs that stood between 
him and the plaintiff. The question whether the 
transaction was as claimed by the plaintiff, or &s 
claimed by the defendant, was submitted to the jury, 
and it found in favor of the plaintiff. Therefore, in 
examining the question of the defendant’s negligence 
and the plaintiff’s freedom from contributory negli- 
gence, we must regard the facts proved by the plaint- 
iff as the established facts in this case. Assuming the 
transaction to have occurred in the manner testified 

*to by the plaintiff and his witnesses, it is quite ob- 
vious that both the question of the defendant’s negli- 
genee and the question of the plaintiff’s freedom from 
contributory negligence were questions of fact that 
were properly submitted to the jury, and that its 
findings thereon should be regarded as final. The 
appellant, however, insists that the rule of law ap- 
plicable to this case is that ‘‘one who is hunting ina 
‘wilderness’ is not bound to anticipate the presence, 
within range of his shot, of another man, and is not 
liable for an injury caused unintentionally by him to 
a person of whose presence he was not aware,” and 
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cites 4 Wait, Act. & Def. 702, and Bizzell v. Booker 
(16 Ark. 308), to uphold his insistence. When we ex- 
amine the Bizzell case we not only find that the facts 
in that case were wholly unlike those in the case at 
bar, but that all that was held in that case was that 
where a person was doing a lawful act, or an act not 
mischievous, rash, reckless, or foolish, and naturally 
liable to'result in injury to others, he was not respon- 
sible for damages resulting therefrom, by accident or 
casualty, while he was in the exercise of such care 
and caution as a prudent man would observe, under 
the circumstances surrounding him, to avoid injury to 
others. We also find that in that case it was expressly 
held that such a person would be answerable for dam- 
ages which resulted from his negligence or want of 
such care and caution on his part. Referring to Wait’s 
Actions and Defenses, we find the statement above 
quoted, and that the Bizzell case is the only authority 
cited to sustain it. We fail to see how the doctrine 
of the Bizzell case in any way aids the defendant, but, 
on the contrary, it seems to be an authority in favor 
of the plaintiff, as the court in that case expressly in- 
dorsed the doctrine laid down by Bronson, C. J., in 
Vandenburg v. Truax (4 Denio, 464), as follows: ‘It 
may be laid down asa general rule that when one 
does an illegal or mischievous act which is likely to 
prove injurious to others, and when he does a legal 
act insuch acareless and improper manner that in- 
jury to third persons may probably ensue, he is an- 
swerable, insome form of action, for all the conse- 
quences which may directly and naturally result from 
his conduct. It is not necessary that he should 
intend to do the particular injury which follows, nor, 
indeed, any injury at all.” 

In Shear. & R. Neg. Sec. 686, it is said: ‘A very 
high degree of care is required from all persons using 
firearms in the immediate vicinity of other people, 
no matter how lawful, or even necessary, such use 
may be.”? And the case of Weaver v. Ward, Hob. 
184; Castle v. Duryee, 1 App. Dec. 327; Moody v. 
Ward, 13 Mass. 299; McClenaghan vy. Brock, 5 Rich, 
Law, 17; Haack v. Fearing, 5 Rob. 528; and Moebus 
v. Becker, 46 N. J. Law, 41, are cited to sustain that 
proposition. Cooley, in his work on Torts, says: 
*““When one makes use of loaded weapons, he is re- 
sponsible only as he might be for any negligent hand- 
ling of dangerous machinery; that is to say, for a care 
proportioned to the danger of injury from it.’”? Under 
the circumstances disclosed by the evidence in this 
case, and upon the authorities bearing upon the ques- 
tion of the defendant’s liability, we think there is no 
doubt of the plaintiff’s right to recover in this action. 








FOLLOWING TRUST FUNDS UNwER 
THE SO-CALLED MODERN DOC- 
TRINE OF EQUITY. 


The later equitable doctrine of the right 
of cestuis que trustent to follow trust property 
into insolvent estates and recover the same, 
either by way of collecting out of the cash in 
the assets, or by preferential lien on all the 
assets of the estate to be paid out of the first 
moneys received, to the exclusion of all the 
general creditors in either case, is not 
clearly defined. But the right itself is de- 





nied by eminent authority.1. Perhaps much 
of the confusion arises from unguarded lan- 
guage in the decisions while a desire to ex- 


pand the ‘‘modern doctrine of equity’’? is. 


perhaps responsible to a degree. The line 
of cases desired to be noticed particu- 
larly herein is where custodians of public 
funds have deposited them in banks which 
afterwards become insolvent. It is held that 
a public treasurer is the trustee of an express 
trust.’ It is said that in the absence of a 
permissive statute, it is unlawful ipso facto 
to deposit generally public funds in a bank,* 
because, in making a general deposit of such 
moneys, the treasurer is simply lending the 
same to the bank,’ which he has no right to 
do. As between the banker and _treas- 
urer the relation of debtor and creditor ex- 
ist,® but some cases maintain that, regardless 
of the responsibility of the bondsmen of the 
treasurers, or of the bondsmen of the bank- 
ers receiving the deposits, the cestuis que 
trustent may follow the funds and recover 
them.’ Right here a divergence arises. 
Some of the cases (a) have sustained blind 
liens against the assets of insolvent estates, 
without regard to tracing or identification of 
funds or property, but simply upon proof 
that trust funds went into the business of an 
insolvent bank prior to failure, and therefore, 
it is to be presumed that as the trust funds 
swelled the assets pro tanto, the estate has 
had the benefit and must restore; other de- 


1 Tils. Trust Bk. v. First Nat. Bk., 15 Fed. Rep. 858 
(1883). 

2 Jessell, M. R. in Knatchbull v. Hallett, L. R. 18 Ch. 
Div. 696, 709 (1879). 

3 McClure v. Bd. of Coms. (1898), 34 Pac. Rep. 763; 
State v. McFetridge (1893), 54 N. W. Rep. 1. 

4 Meyers v. Board of Ed. (1893), 832 Pac. Rep. 658; 
San Diego Co. v. Calif. Nat. Bk. (1892), 52 Fed. Rep. 
59; Contra, State v. McFetridge, 54 N. W. Rep. 1. 

5 Boone on Bkg. 39; Cragie v. Hadley (1885), 99 N. 
Y. 131; Metrop. Nt. Bk. v. Loyd (1892), 90 N. Y. 530; 
Bolles on Bks. and Depositors,1; Lowry v. Polk Co. 
(1879), 49 N. W. Rep. 1049; Ind. Dist. of Bover v. 
King (1890), 45 N. W. Rep. 908. 

6 Cadwell v. King (1892), 50 N. W. Rep. 975; Bolles 
on Bks. and Dep. 33-4; Morse on Banking, 289. 

7 Ind. Dist. of Boyer v. King (1890), 45 N. W. Rep. 
908; Meyers v. Board of Ed. (1893), 32 Pac. Rep. 658; 
San Diego Co. vy. Cal. Nat. Bk. (1892), 52 Fed. Rep, 
59; Fuelinghuysen v. Nugent (1888), 36 Fed. Rep. 230; 
Nat. Bk. v. Insurance Co. (1881), 104 U.S. 54; Bank 
v. King, 57 Pa. St. 202; Holmes v. Gilman (1893), 138 
N. Y. 369, 34 N. E. Rep. 205; Knatchbull v. Hallett 
(1879), 18 Ch. Div. 696; Davenport Plow Co. v. Lamp 
(1890), 45 N. W. Rep. 1049; Bank v. King and Knatch- 
bull vy. Hallett, distinguished; Zn re Columbian Bank, 
23 Atlantic Rep. 625 (1893). 
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cisions (b) award recovery of trust funds 

only when they are the proceeds thereof, are 
clearly traced and identified in the hands of 
the receiver or assignee. (a) Neither 
Perry nor Flint in their works on Trusts 
(1889 and 1890, respectively), refer to this 
proposition. It doesn’t exist, so far as they 
are concerned. The cases are probably to 
be found in the reports only; and they are 

all comparatively new, though some of them 

bear date before 1889. However, one gets 

no hint from these two late text books as to 
blind liens, if | may so term them, for want 
of a better designation.* A complete history 
of the law of following trust funds, may be 
found in several articles published in the 
CrentrRaL Law Journat heretofere,8a and 
they state the law as it was interpreted at the 
time of their publication. They should be 
read, in order to get a full understanding of 
the subject. In Kansas,’ the Supreme Court 
went as far as it was possible to go in declar- 
ing a priority of lien. The treasurer of a 
school district had deposited public funds in 
a bank which afterwards failed. The bank 
owed on the deposits $3,265.71 at the time 
it closed, and turned over $1,531.57 in cash 
to the assignee. The trust fund could not 
be traced further than into the general funds 
of the bank where the deposits were made. 
It was presumed by the court that the de- 
posits went into the estate. Itsays: ‘‘It 
would seem to be immaterial whether the 
property with which the trust funds were 
mingled, was moneys, or whether it was bills, 
notes, securities, lands or other assets.’’ The 
bank which assigned in this case, appears to 
have been engaged in general business, and 
its assets consisted of moneys, securities and 
lands ; and as the estate was augumented by 
the conversion of the trust funds, no reason, 
is seen under the equitable principle, which 
has just been mentioned—the modern doc- 
trine of equity—why they should not become 
a charge upon the entire estate.’’ It will be 
observed that the court specially based its 
decision on the ‘‘modern doctrine of equity,’’ 
so styled by Jessell. Peak v. Elliott,’ is a 


8 Lien, ‘‘a hold or claim which one person has upon 
the property of another, as a security for some debt 
or charge ;’’ 80 Va. 418. 

8a 6 C. L. J. 51, 75; 25 C. L. J. 315; 31 C. L. J. 125, 
4145. 

9 Myers vy. Bd. of Ed. (1893), 32 Pac. Rep. 658. 

101 Pac. Rep. (1883) (Kan.) 499; substantially to 





case where a petition was sustained as against 
the demurrer, the court holding that upon 
proof of facts as alleged, plaintiff was entitled 
to a decree of priority against the assets of 
the insolvent bank. Plaintiff had paid for 
his note, which the bank had originally dis- 
counted, but had rediscounted to another 
bank, and was not the owner at that time. 
It failed to pay the note, and plaintiff was 
to lift it. He prayed for a trust as against 
the assignee for the amount which he paid to 
the failing bank. It was not alleged how 
much money the assignee received, nor was 
a tracing or identification of the fund al- 
leged. In Missouri, there was a case of 
principal and agent.” The Missouri Valley 
Bank acted as agent for Harrison in making 
loans, and H sent draft for $4,500 for that 
purpose. The bank cashed the draft and 
the proceeds went into its own funds just 
before the bank failed. The court awarded 
judgment for $3,150, without tracing or 
identification, and decreed priority of pay- 
ment. It does not appear why the judgment 
was less than the claim, nor what amount of 
money was turned over to the assignee. In 
Iowa,” the court say: ‘‘It does not ap- 
pear that any of the identical money depos- 
ited went into the possession of the defend- 
ant (the assignee). On the contrary, the 
admitted facts justify the conélusion that he 
received but little, if any of it, and, if a trust 
for the amount in question is established, it 
must be on the ground that the deposits must 
be held to have increased the estate of the in- 
solvent, and that the balance due is repre- 
sented by an increase now in the hands of 
the assignee.’’ In this case the amount of 
cash in the hands of the assignee was $835.- 
61; the claim of the plaintiff district was 
$557.17. The money having gone into the 
bank, ‘‘it will be presumed, in the absence . 
of a showing tothe contrary, that it was pre- 
served by them in some form and that it 
passed into the hands of their assignee.’’ In 
another case in lowa,” the court gave the 
plaintiff a prior claim on the assets of the es- 
tate for trust funds loaned tu it and thus 


same effect is Elliott v. Barnes (Kan. 1883),1 Pac. 
Rep. 267. 

11 Harman v. Smith, 83 Mo. 210. 

12 Ind. Dist. of Boyer v. King (1890), 45 N. W. Rep. 
908; this case moditied, see note 22 below. 

13 Davenport Plow Co. vy. Lamp (1890), 45 N. W. 
Kep. 1049. 
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postponed other claims held by the lower 
court to be prior. It appears there was 
sufficient cash in the estate to pay plaintiff, 
though the funds were not traced further than 
into the concern before itfailed. ‘‘The right 
of recovery,’’ said the court ‘‘would not de- 
pend upon the ability of plaintiff to trace 
money (the identical coins) paid py its treas- 
urer, and discover them in the hands of the 
Globe Plow Works. That right is based 
upon the facts that trust funds came into its 
hands, of the trust character of which it had 
full knowledge.’’ * * * ‘*The money was 
wrongfully mingled, as it were, with the as- 
sets of the company.’’ In a well known 
Wisconsin case, a draft was collected, and 
before the owner of the draft called for the 
proceeds, the collecting bank failed. It was 
not shown that any moneys realized from the 
draft ever went into the hands of the as- 
signee in any manner. The majority of the 
court held that a trust was impressed upon 
the entire estate. In this case the relation 
of the bank and owner of the draft was clear- 
ly that of principal and agent. ‘There is a 
dissenting opinion in the case by Judge Cas- 
soday, concurred in by Justice Taylor. They 
held that ‘‘the amount of the equitable charge 
upon the assets ought not, upon any principle 
of equity, to exceed the amount of benefit to 
the estate derived from the draft and its pro- 
ceeds. Inso far as the assets of the estate 
in the hands of the assignee are held charge- 
able beyond the amount of benefit which the 
estate derived from the draft or its proceeds, 
the equitable doctrine of. the cases cited, and 
many others which may be cited, has, as it 
seems to me, been misapplied. I cannot join 
in sanctioning such a departure from a rule as 
well established and thoroughly equitable.”’ 
(b>) Mr. Beach, in his work on Equity Juris« 
prudence,” lays down the rule distinctly that 
trust funds must be traced into, or identified 
in, the estate sought to be charged, not 
traced alone into the hands of the bankrupt 
who failed, but into his estate, the estate 
being that which went into the hands of 
the receiver or assignee. Mr. Beach says 
that it ‘‘is not required to show into what 
particular asset of the bank this went, but 
need only:show that it went into such assets 

lf MeLeod vy. Evans (1886), 28 N. W. Rep. 178; to 


same effect, Francis vy. Evans, 33 N. W. Rep. 93 (Wis. 


1887): dissent by Cassaday and see below. 


1 Beach Ey. Jur. Sees, 284-5-6, 





in some form, thus increasing them in that 
amount. But it must be shown that in some 
form or another the trust fund went into the 
property which is sought to be charged.’’!® 
He makes no mention of the proposition that 
once a trust fund is traced into the hands of 
a person who afterwards fails that a blind 
lien will lie against the entire assets of his es- 
tate, without identifying it in the estate in 
some form. On the contrary, Mr. Beach is 
in harmony with the current of authorities 
following: Ina very late case, the Supreme 
Court of Mississippi, refused to decree a 
blind lien. The sheriff of a county, without 
authority, deposited tax funds in a bank 
which knew the character of the funds, and 
which failed soon thereafter. The cash that 
came into the hands of the receiver was less 
than the amount of the tax fund so deposited, 
and it did not appear that the fund or any 
part of it came into the receiver’s hands, 
either in its original form or as part of the 
mass of the bank’s assets. Held, that the 
facts did not justify the payment of such 
funds out of the assets in the receiver’s hands 
in preference to the claims of other creditors 
of the bank. The court reviews all the so- 
salled ‘‘modern doctrine of equity’’ cases 
sustaining blind liens and specifically denies 
them, saying ‘‘in our opinion they ale not 
sound in principle, and are departures from 
the well settled course of decisions’’ eA 
‘*but it is not true that the courts have gen- 
erally abandoned the fundamental principle 
which controls in the application of the rule 
and have substituted another and totally dif- 
ferent one.’’ In the cases cited by counsel for 
appellant the principle has been misapplied, 
or overlooked; in some of them, it is appar- 
ently abandoned. In this case, the plea 
averred that ‘‘it is impossible to trace into 
the hands of the receiver any of the money 
deposited by John L. Griffin, either as con- 
tributing a part of said sum of $368.70 re- 
ceived by said receiver, or as constituting 
any part of the other assets of the bank re- 


ceived by said receiver.’ The court con- 


Among the cases cited by Mr. Beach, besides 


those contained herein are: Englar v. Offutt, 70 Md. 
78; 14 Am. St. 332; Dows v. Kidder, 84 N. Y. 121; 
Baker v. New York Nt. Bk., L0ON. Y. 31; Staller v. 
Coats, 88 Mo. 210; Bundy v. Montenllo, 384 Ind. 119; 
McLaughlin v. Fulton, 104 Pa. St. 161: Farm. Meech. 
Bk. v. King, 57 Pa. St. 202. 

7 Shields v. Thomas (184), 14 South. Rep. 84. See 


Little v. Chadwick, 151 Miss. 110, 23 N. E. Rep. 1005 
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cludes: ‘‘Giving to the plea its legitimate ef- 
fect, it follows that all relief was properly de- 
nied to the petitioner, because it cannot be 
shown that the fund deposited by the tax 
collector, or any part of it, is in the hands of 
the receiver, either in its original or trans- 
muted form, or a part of the mass of the as- 
sets of the bank.’’ 

In a Texas case,!* the plaintiff endeavored 
to obtain a preference lien on the assets of 
an insolvent bank in the hands of a receiver 
to secure payment of certain trust notes that 
had been converted by the insolvent bank, 
the receiver having sufficient cash on hand to 
pay the same, but the court denied it saying: 
‘‘On the other hand to allow a like priority 
for payment for the conversion of the re- 
newed notes, would be to diminish the assets, 
which the insolvent bank both legally and 
equitably owned to repay trust money, which 
merely went to pay its debts. These pay- 
ments may have gone to benefit its estate in 
one sense; but they did not contribute to 
swell the assets.’’ It was further held that 
to give a general lien, ‘‘would be to declare 
that every one who receives the money of an- 
other in a fiduciary capacity, and expends it 
in the payment of his own debts, thereby cre- 
ates a lien upon the entire estate in favor of 
the owner of the money so expended. But 
this is clearly contrary to the doctrine of con- 
structive trusts. The true rule is that the 
estate must be clearly traced into other 
specific property, in order that the cestui que 
trust may Claim either the property itself or 
a lien upon it. This is the doctrine uniformly 
applied in the older cases and laid down by 
the text-writers upon the law of,trusts.’’ The 
court cites 2 Perry Trusts, Sec. 835 et seq. ; 
2 Story Eq. Jur. See. 1258; 2 Pom. Eq. Jur. 
Sec. 105). Judge Wallace held in a case in 
the northern district of New York,” that 
where a bank took a draft for collection 
knowing that it must suspend in a few days, 
and instead of remitting the proceeds as re- 
quested, mingled the sums with itsown funds 
before it actually did suspend, it is incum- 
bent upon the complainant to trace the funds 
misappropriated into the hands of the receiver 


18 Cont. Bk. v. Weems (1890), 6S. W. Rep. 802; 69 
Tex. 489; Taylor, J.J., also Bower vy. Evans, 36 N. W. 
Rep. (Wis. 1888) 629, Cassoday and Taylor dissenting. 
These cases are all overruled; see note 37. 

19 Tils. Trust Bk. v. First Nat. Bk. (1883) 15 Fed. 
Rep. 858; see note 36. 





substantially appointed for the insolvent 


bank, before the latter can be charged with 
recognizing complainant’s equitable title 
thereto; that a cestui que trust cannot follow 
his fund into the hands of an assignee in 
bankruptcy or of an executor of such trustee, 
but must occupy the position of a general 
creditor of the estate. A county treasurer 
died short in his accounts,” and it was sought 
to charge his estate with the shortage on the 
assumption that he had mingled the public 
trust or funds with his own. The court held 
that the funds could be followed wherever 
they could be traced, but said there was no 
evidence to show in the slightest degree that 
the money sought to be recovered was in- 
vested in any of the property that came into 
the possession of the appellant. On the con- 
trary, evidence was introduced by them that 
all the property of which their intestate died 
séized was owned by him prior to July 2, 1888, 
or was property that he bad received in ex- 
change for other property that he owned prior 
to thattime. That the lower court had held, 
upon proof alone that the treasurer received 
the moneys, the presumption was that he 
mixed them with his own and that therefore 
all of his assets were impressed with the 
trust. The Supreme Court distinctly de- 
clared against this presumption and approv- 
ingly quoted Sherwood v. Bank,(Mich.), 53 
N. W. Rep 923, that trust funds must be 
clearly traced into the hands of the person 
sought to be charged. In a case in the 
United States Circuit Court S. D. Ohio,” 
Judge Jackson, (now of the United States 
Supreme bench) laid down the rule as to fol- 
lowing trust funds thus succinctly: ‘‘Com- 
plainant can recover on the ground of a trust, 
from the receiver of the Fidelity Bank which 
has failed, such portion only of the proceeds 
of its paper sent to the bank, as it shows has 
passed into the receiver’s hands, either in its 
original or some substituted form. The com- 
plainant claimed a trust should be established 
in its favor, against all the assets of the Fi- 
delity Bank in possession of the defendant, 
without imposing upon it the duty of tracing 
its funds into the receiver’s hands, because 
such funds, whether actually received by the 
defendant as receiver or not, have gone to 


20 McClure vy. Board of County Commissioners 
(1893), 34 Pac. Rep. 763 (Col.) 

21 Com. Nat. Bk. v. Armstrong (1889), 39 Fed. Rep. 
684. 
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swell the estate or assets of said Fidelity Na- 
tional bank. Some cases are cited which 
seem to support this position, but they are 
not sound in principle, nor in harmony with 
the decided weight of authority.’’ The Iowa 
Supreme Court,” has modified the rigor of 
the case of Ind. Dist. of Boyer v. King, 45 
N. W. Rep. 908 (80 Iowa, 489) the same 
judge writing both opinions. In the older 
case the court sustained a blind preference 
lien ; in the latter case itsays, ‘‘but it should 
be shown presumptively, at least, that the 
estate in his hands has been augumented by 
the trust fund. The equities of plaintiff as 
against property to which its money contrib- 
uted nothing, directly or indirectly, are no 
greater than those of the general creditor.’’ 
Further: ‘‘If the money deposited had been 
used to purchase any of the real estate de- 
scribed, to improve it, to remove incum- 
brances therefrom, or to permit other funds 
to be used for such purposes, plaintiff would 
have a claim against the property which was 
used; but nothing of that kind was done. 
We conclude that as to the tracts of real es- 
tate specified the rights of plaintiff are not 
superior to those of the general creditors.’’ 
Alabama is in line with the States requiring 
identification and tracing of trust funds. A 
bank induced collections by fraudulent rep- 
resentations of solvency, and plaintiff prayed 
for a prior lien on assets in the receiver’s 
hands. The court say: ‘‘We will concede 
that, so far as the right of the complainants 
to fasten a preferred lien in the nature of a 
trust on the assets of the bank, depends upon 
the fraud of the bark and its officials, their 
cases are made out on the facts we have 
stated; and if they had further shown that 
the identical money, which was deposited by 
a collection for them respectively had come 
into the hands of the receiver and was held 
by him as specie at the time the bank failed, 
or that their funds had been mingled with the 
funds of the bank which came to the re- 
ceiver’s hands and constituted in part the 
gross sum held by him, or that their identi- 
cal money had been invested by the bank in 
tangible property, which came to the hands 
of the receiver and was held by him, then 
they would have been entitled to the relief 

2 Dist. Eureka y. Farmers’ Bk. (1893), 55 N. W. Rep. 
342. 


% St. Louis Brewing Ass’n y. Austin (1893), 13 
South. Rep. 908. 





they seek but just here, is where the case 
fails.’ * * * ‘Indeed, only about $110.- 
00 in money was turned over to the receiver 
at all, an amount about equal to the claim of 
Handcock Brothers, and about one-seventh 
of the claim of the brewing company, and 
this insignificant sum is in nowise identified 
as the money collected for the former, or as 
apart of the money deposited by the latter. 
There is, in short, an utter failure to identify 
plaintiff's money in the hands of the re- 
ceiver, or to trace the money into property 
of the bank, which came into his possession. 
On these facts, no trust ean be declared upon 
any money or property of the bank in 
the hands of the receiver in favor of the 
complainants, and they are not entitled to 
any preference over other creditors of the 
bank.”’ 

The rule in New York,” is that misapplied 
trust funds are not entitled to a preference 
of payment out of the assets in the hands of 
the assignee over the general creditors, un- 
less it is shown that the trust property specif- 
icially belonging to the trust is included in 
the assets, either in its original or in some 
traceable form. In this case the court say 
that all creditors of an insolvent may be sup- 
posed to have contributed to the assets which 
constitutes the residuum of his estate; and 
where, previous to his assignment, the insolv- 
ent has paid a number of his creditors out of 
certain trust funds in his possessiun, that 
fact does not entitle the cestui que trust toa 
preference in the distribution of the assets 
except to the extent in which the assets in- 
clude the identified trust funds. ‘The trust 
fund,’’ says the court, ‘‘with the single excep- 
tion mentioned—$30—was misappropriated 
by White (the insolvent banker) to the pay- 
ment of his private debts prior to the assign- 
ment. It cannot be traced into the property 
in the hands of the assignee, for the plain 
reason that itis shown to have gone to the 
creditors of White in satisfaction of their 
debts.’’ Thecourt then proceeded to condemn 
the proposition that in the application of the 
trust fund to the payment of White’s credit- 
ors the estate was benefited pro tanto, which 
otherwise would be a charge upon it, etc., as 
being ‘‘quite too vague an equity for judicial 

24 Cavin v. Gleason (1887), 105 N. Y. 256, 11 N. E. 


Rep. 504; also Slater vy. Oriental Mills (Rhode Island 
1873), 27 Atl. Rep. 445. 
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cognizance, and we find no case justifying 
relief upon such circumstances.”’ 

Michigan,” likewise holds it to be neces- 
sary to substantially identify misapplied trust 
funds in the hands of the person whom it is 
sought to charge. Speaking of the claim 
of plaintiff Neely, that it is immaterial 
whether the identical money misapplied 
by the trustee Ward, was given to defendant 
Rood, because Ward could not transfer any 
money to Rood until the money he (Ward), 
held in trust for others was provided for and 
set-off, the court, says: ‘‘The infirmity of 
this position is that it assumes that Rood re- 
ceived the $468.38 which Neely placed in 
Ward’s hands to pay his back taxes,’’ and 
then proceeds to show ‘‘that when property, 
held upon any trust, to keep, to use, or in- 
vest in a particular way, is misapplied by the 
trustees, and converted into different prop- 
erty, or is sold and the proceeds are thus 
invested, the property can be followed where- 
ever it can be traced through its transforma- 
tions, and will be subject when found in its 
new form, to the rights of the original owner 
or cestui que trust.’’ Ina California federal 
case,” the county treasurer deposited county 
moneys in the bank and received certificates 
of deposit marked ‘‘special.’’ The court held 
that the title to the moneys did not pass, al- 
though there was no agreement that the ident- 
ical bills should be returned, and they were 
mixed with the bank’s general funds. A 
California statute had made it illegal for a 
county treasurer to deposit money in a bank. 
The case being up on demurrer, the petition 
alleged that enough money came into the re- 
ceiver’s hands to pay the amount of the 
county funds so deposited. Demurrer over- 
ruled. The case of Central Nat. Bk. v. Conn. 
Mut. Life Ins. Co.,” which is so frequently 
cited, simply held that where one mixes trust 
funds with his own in a bank, the cestui que 
trust shall have a lien on the entire mass to 
the amount due it, and that the bank cannot 
charge up the private debts of the depositor 
to such trust fund as against the cestui que 
trust, where the bank has knowledge of the 
facts. A firm anticipated the payment of 

25 Neely v. Rood (1884),19 N. W. Rep. 920; citing 
Cook y. Tullis, 18 Wall. 341; In re Janeway, 4 N. B. 
R. 100; Robert Hosie case, 7 N. B. R. 601; Bank of 
Commerce vy. Russell, 2 Dill. 215. 

26 San Diego Co. v. Cal. Nat. Bk. (1892), 52 Fed. Rep. 
59. 
27 104 U. S. 54 (1881). 





their notes due to the bank and gave checks 
on their deposited account therefor.> The 
checks were marked paid and the bank books 
showed that the notes were paid, and the 
full amount of $7,894.25 was deducted from 
the deposits. In fact, the notes had been 
previously sold by the bank which put the 
avails in their funds, all of which was un- 
known to the firm who supposed the bank 
owned the notes. The receiver got less than 


$8,000 in money from the insolvent bank, - 


how much less does not appear. Payment 
by the receiver was decreed. ‘‘The transac- 
tion in question,’ says the court, ‘‘was not 
between the bank and Sartwell, Hough & 
Ford in their relation of debtor and ereditor, 
nor in their relation of bank and depositor. 
The object of the latter was to provide a fund 
for the payment of specific notes, and the en- 
gagement of the former was to apply that 
fund to such payment. Thus a trust was 
created, the violation of which constituted a 
fraud by which the bank could not profit, 
and to the benefit of which the receiver is not 
entitled.’’ How far the court was influenced 
by the fact of their being about money enough 
in the receiver’s hands to pay does not ap- 


pear. 
Theie is a Tennessee case,” in the line of 


those that hold trust property may be fol- 
lowed where it ean be traced and identified. 
T. and E. F. Brocchus, placed $2,500 in 
national currency in the hands of a commis- 
sion firm for safe keeping temporarily. The 
firm deposited the money in their bank ac- 
count, instead of observing the trust. One 
of the partners died shortly afterward, and 
the surviving partner drew the balance 
from the bank belonging to the firm, amount- 
ing to $4,216, and including the $2,500 trus3 
money wrongfully deposited. The entire 
amount drawn passed to the hands of the 
receiver of the assets of the firm. The 
eourt held that the trust fund was clearly 
traced and there was sufficient money in the 
hands of the receiver to pay it—which was 
another means of identification and tracing— 
and decreed that the Brocchus should be first 
paid.’’ One of the latest cases on the sub- 
ject is one in Wyoming.” A national bank 
hg People v. City Bk. of Rochester (1884), 96 N. Y. 
“@ Brocchus v. Morgan, 5 Cent. L. J., 58 Tenn. Sup. 
Ct. Sep. Term, 1875. This case seems to be omitted 


from the Jere Baxter reports. 
80 Foster v. Rincker, 35 Pac. Rep. (1894) 470. 
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collected a note for R, the plaintiff, by ac- 
cepting a draft on another party for the 
amount, which it forwarded to its correspond- 
ent for collection, and at the same time sent 
plaintiff a draft on the same correspordent 
as aremittance of the proceeds of his note. 
The correspondent received the money on the 
draft sent it for collection, but before plaint- 
iff’s draft was paid the correspondent remit- 
ting bank failed. Held that the bank was 
only the agent for plaintiff, and that the 
money derived from his note was a trust fund, 
which did not become a part of the bank’s 
assets. At the time the bank failed, it had 
on deposit with its correspondent a sum 
largely in excess of the amount of the draft, 
and this ($8,727.40), including the amount 
of $1,624 collected on plaintiff’s note, was 
turned over to the receiver. ‘‘It may be ob- 
served, at the outset,’’ said the court, ‘‘that 
it would be hard to conceive of a case in 
which the proceeds of a collection could be 
more completely and thoroughly traced into 
the hands of the receiver.’’ The court ap- 
proves the doctrine that trust funds may be 
followed so long as they can be identified, 
and that, ‘‘in this case there is no kind of 
difficulty whatever about the identification of 
the fund.’’ In a Michigan case,*! the decis- 
ion itself does not furnish much light, but in 
reviewing the right to follow trust funds, it 
distinctly holds that there must be a tracing 
or identification, and approves all the cases 
that have so decided, saying: ‘‘In all these 
cases it is held that the fund must be clearly 
traced into the hands of the person sought to 
be charged, and that if the trust property 
does not remain, but has been made way with 
by the trustee, the cestwis que trustent have no 
longer any specific remedy against any part 
of his estate in his insolvency, but they must 
come in pari passee with the other creditors, 
and prove against the trustee’s estate for the 
amount due them. This rule has been as 
steadily adhered to by the courts both of this 
country and of Englard as any rule which 
has ever been adopted for the protection of 
general creditors of a bankrupt or an insolv- 
ent.’’ Judge Seymour,” made a timely dis- 
tinction between the old doctrine of following 
trust funds and the ‘‘modern doctrine of 
equity,’’ especially as followed by the cases 


81 Sherwood v. Milford State Bk. (1892),53 N. W. 
Rep. 923. 
8 Phila. Nat. Bk. v. Dowd (1889), 38 Fed. Rep. 172. 





cited above in favor of a blind lien on the as- 
sets. Hesays: ‘‘I look upon these cases as 
introducing a new principle into an old and 
well-known doctrine of equity, which, with 
the greatest deference to the courts deciding 
them, I do not feel at liberty to follow in ad- 
vance of any adjudication by the Supreme 
Court.’’ The judge then proceeded to re- 
view some of the cases awarding blind liens 
and showed their inconsistency. He held 
that if the mingling of funds was a breach of 
trust, it was a conversion, and plaintiff be- 
came a simple contract creditor with no pref- 
erence at law. Where a merchant,” by false 
and fraudulent representations of his finan- 
cial condition, procures the loan of money to 
be used in his business, and invests such loan 
in the purchase of goods which are mixed 
with others so as to be incapable of identifi- 
cation, a court of equity will not hold the 
borrower to be a trustee of the lender. The 
relation of the parties in such a case is sim- 
ply that of debtor and creditor. In other 
words, where trust funds cannot be traced or 
identified, the cestui is relegated to the ranks 
of the general creditors. The court refused 
to decree priority over the general creditors, 
although it was conceded that the funds 
fraudulently borrowed were used to purchase 
goods that were then mixed with the general 
stock. Judge Wilkin distinctly refused to 
consider the blind lien cases, and cited Judge 
Seymour, in 38 Fed. 172, in support of the 
proposition that those cases are reconcilable 
with the rule he laid down. Another Illinois 
case,** supports Union Nat. Bk. v. Goetz, 
supra. It is said that where money delivered 
to a bank, though for some special purpose, 
as for instance investment in a mortgage se- 
curity, has been mingled with the funds of 
the bank, there is no reason why the depos- 
itor should be preferred above any other 
creditor. Though the money was deposited 
by a trustee, yet because it can no longer be 
identified as a distinct fund and is so mixed 
up with other funds that it cannot be sepa- 
rated, the beneficial owner can no longer 
reach it. He occupies the position of a gen- 
eral creditor of the estate, and cannot follow 
the funds into the hands of an assignee for 

33 Union Nat. Bk. v. Goetz (1891), 188 Ills., 32 
Am. St. Rep. 119; see note to this case for list of au- 
thorities supporting text. 


34 Wetherbell v. O’Brien (1892), 140 Ills. 146, 33 Am. 
St. Rep. 221. 
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the benefit of creditors. To the same effect 
is the case of Mutual Acc. Ass’n v. Jacobs.” 
The Nebraska Supreme Court,® follows the 
rule that where a customer deposited money 
in a bank which the owners knew was insolv- 
ent, and which soon closed, ‘the may follow 
his money while he can trace and distinguish 
it, or the proceeds thereof, but not after it 
has passed into the hands of the assignee 
mingled with the other funds of the bank.’’ 
Further said in Anheuser-Busch Assn. v. Est. 
of F. & M. Bk., 53 N. W. Rep. 1037, same 
court, 1893, that in the foregoing case, the 
deposit created the relation of debtor and 
creditor, and preference could not be made. 

But the latest and most interesting, if not 
sensational case of all in the recent history 
of the modern doctrine of equity is that of 
Nonotuck Silk Co. vy. Flanders,” by the Su- 
preme Court of Wisconsin. This court over- 
rules its own famous case of McLeod y. 
Evans, supra, which, since 1886, has been 
followed as a leading case in the United 
States. It must be remembered that this de- 
cision and all that followed it in that court 
were <lissented from very vigorously by Jus- 
tices Cassoday and Taylor. The opinion in 
the late case was written by Judge Cassoday, 
and only one judge—Orton, dissents. Judge 
Cassoday reviews the blind lien cases, and 
demonstrates their error in granting prefer- 
ences where the funds are not traced into the 
estate. Says he: ‘‘We must hold that the 
plaintiff has no legal right soa preference over 
Probert’s other creditors in the distribution 
of his estate in the hands of the defendant as 
assignee, and into which no part of the plaint- 
iff’s money has been traced.’’ He concludes: 
‘*This is not a mere question of practice, nor 
the construction of a local statute long ac- 
quiesced in, but is a question of general 
equity jurisprudence; and it is very impor- 
tant to the people of the State that this court 
should, at least on such questions, adhere to 
the principles of the common law so well es- 
tablished as to become elementary. It is es- 
pecially essential that the State and federal 
courts, on such questions, should be in har- 
mony. In so far as McLeod y. Evans, 66 
Wis. 401, 28 N. W. Rep. 178, 214; Francis 

% 141 Llls. 261 (1892), 33 Am. St. Rep. 302. 

386 Wilson vy. Coburn, Neb. (1892), 53 N. W. Rep. 
466. 

87 Nonotuck Silk Co. v. Flanders, 58 N. W. Rep. 383, 
decided March 16, 1804. 








v. Evans, 69 Wis. 115, 33 N. W. Rep. 93; 


and Bowers v. Evans, 71 Wis. 133, 36 N. 
W. Rep. 629, are in conflict with the rules 
above indicated, they must be regarded as 
overruled.’”’ Joun C. Barrp. 





EXECUTION OF WILL — POSITION OF SIGNA- 
TURE. 
BAKER V. BAKER. 


Supreme Court of Ohio, March 20, 1894. 


Where a testator, in what purports to be his last 
will and testament, appoints his sister-in-law execu- 
trix thereof, and before he signs the instrument 
writes thereon, after the attestation clause, the words, 
“My sister.in-law is not required to give bond when 
probated,” and thereafter, in the presence of the sub- 
scribing witnesses, signs the instrument above those 
words, it will be a signing by the testator at the end 
thereof, as required by section 5916 of the Revised 
Statutes. 


DicKMAN, C. J., (after stating the facts). Up- 
on exception to a portion of the charge of the 
court as given to the jury, and the refusal of the 
court to give certain instructions to the jury as 
requested, the question arises, was the last will 
and testament of Elias T. Baker executed in ac- 
cordance with statutory requirement? It is pro- 
vided by section 5916 of the Revised Statutes of 
Ohio that *‘every Jast will and testament, except 
nuncupative wills, shall be in writing, and signed 
at the end thereof by the party making the same, 
or by some other person in his presence and by 
express directions.” A similar requirement that 
the signature of the testator should be at the end 
of the will is found in the statutes of several 
other American States. Under the English stat- 
ute of frauds, the testator’s signature might be 
made in any part of the will. But the statute 1 
Vict. ch. 26, as amended, introduced the condi- 
tion that the signature of the testator must be 
somewhere near the end of the will, and so as not 
to be immediately over or preceding any of the 
dispositive parts of the instrument; and further 
provided that no signature should be operative 
to give effect to any disposition »r direction 
which might be underneath or following it. It 
is the obvious and generally recognized object of 
the legislature, requiring a testamentary paper 
to be signed at the foot or end thereof, to prevent 
the possibility of fraudulent interpolation be- 
tween the will and the signature of the testator 
after execution. In Turner vy. Scott, 51 Pa. St. 
126, it is said that the essence of the definition of 
a will is that it is a disposition of property to take 
effect after death. A law, therefore, that re- 
quires the testator to sign his last will and testa- 
ment at the end thereof, would preclude the idea 
of making a valid testamentary disposition of 
property below the executing signatures, without 
the formality of an additional signing by the tes- 
tator, anda proper attestation thereof. While, 
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however, the dispositive part of a testamentary | property and the attestation to auother. Glancy 


instrument should be above or precede the signa- 
ture of the testator, words or clauses written be- 
fore the will is executed, and below the place 
where the testator and witnesses signed, may 
be excluded from probate, and yet not invalidate 
the entire instrument. 


It would be difficult,if not impossible,to lay down 
a general rule which would embrace the sugges- 
tions and requests of the testator that may, before 
the execution of the will, be written beneath the 
place where the names of the testator and of the at- 
testing witnesses are afterwards subscribed, with- 
out affecting the validity of the instrument. Each 
case as it arises, will present its own controlling 
circumstances. But such suggestions or requests 
so written should not be of a dispositive nature, 
nor contain anything likely to affect the construc- 
tion of the will or the rights of the beneficiaries. 
In Brady v. McCrosson, 5 Redf. Sur. 431, the ap- 
pointment of an executor not being deemed an 
essential of a will, a subsequent clause appended 
for the appointment of an executrix was not held 
to invalidate the will, and probate was allowed to 
all except the appointing clause. The will offered 
for probate was written upon a sheet of foolscap 
paper. All of the disposing parts were written 
upon a single page, by which the decedent made 
his wife sole devisee and legatee. In it he named 
no one as executor. The will was signed by the 
testator and two witnesses at the foot of the page. 
After the scrivener had drawn the will under de- 
cedent’s direction, it was read over to him in the 
presence of the witnesses. He pronounced it to 
be as he wished it, whereupon it was executed 
and witnessed. After this had been done, and 
the will was completed, the deceased wished the 
name of his wife inserted as executrix. The 
scrivener drew at the top of the second page an 
appointment of the wife as executrix, which was 
signed by the decedent, but not by the witnesses. 
All this occurred while the witnesses were still 
present. It is said in the opinion of the court: 
“It was the ancient rule that no paper in the na- 
ture of a will would be valid as such unless it 
contained the appointment of an executor, but 
such long ceased to be the law. The statute 
makes provision for the appointment of an ad- 
ministrator with the will annexed where no ex- 
ecutor is named in the will. I think the will 
properly executed as such, and that it should be 
admitted to probate.’ It was therefore held that 
the first page was decedent’s will, and the same 
was admitted to probate. It-was considered an 
operative instrument independent of the appoint- 


‘Iment of the executrix. 


In the case under consideration it is not claimed 
that the testator, Baker, was laboring under any 
mistake, misapprehension, or misdirection as to 
where he should place his signature. The sign- 
ing and attestation had reference to the same 
preceding parts of the instrument, and to no 
other. It was not acase in which the signature 
was attached to one disposition of the testator’s 





v. Glaney, 17 Ohio St. 134. The will was under- 
standingly completed, and no obstacle stood in 
the way of fully carrying out all its dispositive 
provisions. The intimations of the testator’s wish 
beneath the signatures, namely, ‘‘My sister-in- 
law is not required to give bond when probated,”’ 
while it is not to be treated as part of the will, we 
do not regard it as of so essential a nature that 
the will must be avoided because it was not in- 
serted above the testator’s signature. In the light 
of the evidence disclosed in the record, we can- 
not, from those words of the testator, as was said 
in Hayes v. Harden, 6 Pa. St. 409,414: ‘‘We 
have no reason to believe he would have wished 
any part ofit to stand if the whole did not.” 
The testator, by his will, had appointed his sis- 
ter-in-law executrix. If nothing had been said 
as to bond, the omission would not have rendered 
the will inoperative; and a request in the body of 
the will that an executor be not required to give 
bond would be subject to the discretion of the 
court admitting the will to probate, which might 
grant letters. testamentary with or without bond, 
as it might seem expedient; and, when granted 
without bond, the court might at any subsequent 
period, upon the application of any party inter- 
ested, require bond to be given. Rev. St. § 5996. 
The clause dispensing with the giving of bond by 
the sister-in-law being inserted : below the signa- 
tures of the testator and subscribing witnesses, 
while not admitted to probate as part of the will, 
is not of a character to affect the validity of the 
instrument. Nor do we think it was the inten- 
tion of the testator that, if the Probate Court 
could not be permitted to exercise its discretion 
in relieving the executrix from the necessity of 
giving bond, his last will and testament should 
consequently be declared void. The fact that the 
testator expressed no wish that bond should be 
dispensed with before he added the words after 
the attestation clause would indicate that the 
subject was an afterthought, which had not be- 
fore especially engaged his attention. In our 
opinion, the testator, within the meaning of the 
statute, signed his last will and testament at the 
end: thereof, and the judgment of the Circuit 
Court should therefore be affirmed. Judgment 
accordingly. 


NorTrE.—As a general proposition it may be asserted 
that the signature to a will should be subscribed or 
written at the end, the purpose contemplated being 
to prevent fraudulent additions to the will. Younger 
v. Duffie, 94 N. Y. 535; Chaffee v. Baptist Miss. Com. 
10 Paige, 85; Sisters of Charity v. Kelley, 67 N. Y. 409; 
6 Lawson, Rights, Remedies & Practice, p 5146. And 
where the statute requires that the testator ‘‘unless 
prevented by the extremity of his last sickness shall” 
sign at the end of the will, the statute must be fol- 
lowed; and if the testator’s signature in such case pre- 
cedes a tinal clause appointing executors, the docu- 
ment is not properly executed asa testamentary paper 
and should not be admitted to probate. Wineland’s 
Appeal, 118 Pa. St. 837. And the same rule obtains 
where the testator’s signature precedes a clause ap- 
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pointing executors and this is followed by additional 
provisions subscribed by the testator. McGuire v. 
Kerr, 2 Bradf. 244. And see Glancy v. Glancy, 17 
Ohio St. 184. But a mere memorandum under the 
signature does not invalidate the will. Wikoff’s Ap- 
peal, 15 Pa. St. 281, 53 Am. Dec. 597. Signing at the 
end, however, was not a requisite under the statute 
of frauds, since the place of the testator’s signature 
finder that statute was not material. The fact that 
some further act, such as the proper acknowledgment 
of the instrument was necessary, seems to have been 
sufficient and the presumption in such case arose that 
a former writing of the name became, by the final act 
of authentication an adoption of the testator’s signa- 
ture. Lemayne v. Stanley, 3 Lev. 1; Allen v. Everett, 
12 B. Mon. 379. So an unsigned addition to a will 
does not invalidate it, although the statute requires a 
signing at the end, if it bears neither upon the con- 
tents of the will nor on its interpretation. Wikoff’s 
Appeal, 15 Pa. St./281. And if a will be signed by the 
testator on any part of it after he cuts off a portion 
of the original instrument, it is still valid if it appears 
from the circumstances that the testator intended that 
the uncancelled part should remain as his will. 
Brown’s Will, 1 B. Mon. 56. Where a will is on sev- 
eral sheets of paper it is held that it is not necessary 
that each sheet should be signed. Pearson v. Wight- 
man, 1 Mill. Const. 336, 12 Am. Dec. 636. So an un- 
signed written sheet may be part of a will which is it- 
self properly signed and executed. Martin v. Ham- 
lin’s Ex’rs, 4 Strob. 188. But it must appear that the 
testator’s signature was intended ‘to be regarded as 
such and that the instrument is complete and the 
paper itself must show this. Waller v. Waller, 1 
Gratt. 454. 

In Armstrong v. Armstrong, 29 Ala. 538, a will was 
written down at the dictation of the testator and in 
his presence, and he read over the will after it was 
written, and declared that it was right, and the will 
was properly attested, but the testator, from physical 
inability, was not able to sign the will, and his name 
did not appear otherwise than in the first clause of 
the will, which was as follows: ‘In the name of God, 
amen, I, James Armstrong,” etc.; and the testator, at 
the time of declaring his inability from weakness to 
sign the will, stated that he desired the witness to 
note that it was his will. It-was held that the will 
was sufficiently signed-by the testator. 

In Adams v. Field, 21 Vt. 256, a will was not sub- 
scribed, nor the testator’s name written in any place 
except the first clause, which commenced “I, Samuel 
Adams,” etc., and it appeared that the will was writ- 
ten at different times by the testator, and was in his 
own handwriting, and was followed by the attesta- 
tion clause written in the usual form at the end, and 
was legally witnessed at the testator’s request, and 
was declared by him to be his will. It was held that 
the word “sign” in the statute, did not necessitate a 
signing at the end, and that the name written at the 
beginning of the will was adopted as his final signa- 
ture by the testator, and that it was a sufficient sign- 
ing. 








CORRESPONDENCE. 
USURY—KNOWLEDGE BY PRINCIPAL OF AGENT’S CON- 
TRACT. 

To the Editor of the Central Law Journal: 

In the case of Richards y. Pardy, Iowa Supreme 
Court filed May 8, 1894, p. 886, vol. 58, No. 11 N. W. 
Rep., the court seems to have gone farther than ever 
on the question of usury as to proof of principal’s in- 





nocence of his agent’s contract. The plaintiff in his 
petition says the three notes and mortgage were de- 
livered to him, yet they hold evidence admissible to 
show agent kept out the $200 note as commission and 
that principal has not knowledge of the transaction if 
not proven direct. That is, parol evidence may be al- 
lowed to vary the writing to show such facts. The 
New York cases have not gone so far as this case. 
B. McCrary. 

USURY—BUILDING AND LOAN ASSOCIATION. 
To the Editor of the Central Law Journal: 

I have before me No. 24, Vol. 38 of the JOURNAL, 
which reports the case of The Southern Building & 
Loan Association against Anniston Loan & Trust Co. 
The opinion as printed is partially incorrect. Rep- 
resenting the appellant, on my motion, the following 
language was eliminated from the opinion, as having 
nothing to do with the case. “It is proper to state 
that the appellant company was chartered under the 
laws of this State, and there is no plea of usury by the 
mortgagor, Linsky. No intimation is made what our 
ruling would :be on the plea of usury properly 
pleaded.”? Please investigate and make the proper 
correction. As I understand there is no such thing as 
usury in the contracts of B. & L. Associations organ- 
ized under the laws of this State. See Security Loan 
Assn. v. Lake, 69 Ala. 456. The acts of the last session 
of the legislature also settled this question. 

LAWRENCE COOPER. 


LIABILITY OF ATTORNEY FOR EXPENSES OF PRINT- 
ING BRIEF. 
To the Editor of the Central Law Journal: 

In your issue of June 22d (388 C. L. J.), p. 529), you 
say “‘practitioners should make note of Trimmier vy. 
Thomson, decided by the Supreme Court of South 
Carolina wherein it is held that an attorney who con- 
tracts for the printing of briefs is presumed to con- 
tract for himself, and not for his client.’”? Williamson- 
Stewart Paper Co. v. Bosbyshell, 14 Mo. App. 534, and 
cases cited, hold the contrary view‘that attorneys are 
presumed, under these circumstances, to contract for 
their client; and the client was deelared liable. 

WILLI BROWN. 








HUMORS OF THE LAW. 


An instance of that legal courtesy which is a sy- 
nonym of congressional courtesy, occurred in a Gales- 
burg court room the other day. Attorney Jim Mc- 
Kensie and a lawyer from East Galesburg became 
involved in a wordy discussion, in which each ques- 
tioned the other’s word. The East Galesburg legal 
light maintained his position, claiming that he could 
find his authority. He turned over the pages of the 
statute book, when quick as flash Mac said: 

*“You’ll find what you want on page—, section—.”’ 

The innocent attorney looked up the reference and 
found the law governing the running loose of jack- 
asses. 

And the court smiled. 


A certain lawyer in Lincoln county was a candidate 
before the people for a seat in the Georgia legislature. 
When asked by Judge Dooley as to his prospects in 
the coming election, he replied that he had serious 
fears of his defeat, as the people in that county hada 
strong prejudice against voting fura lawyer. “Oh,” 
replied the judge, “‘if that is all, I will help you out 
for you can get a certificate from me at any time that 
you are no lawyer.” 
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1. ABUSE OF PROCESS — Interpleader — Damages.— 
Though the sheriff, having levied on goods claimed by 
a third person, promptly obtains interpleader, and the 
claimant voluntarily appears, and files his bond and 
narr., the claimant is not barred of his action against 
the plaintiff for abuse of process.—BIRCH V. CONROW, 
Penn., 23 Atl. Rep. 1009. 


2, ANIMALS — Vicious Dog—Injuries.—An uncle who 
permits a minor nephew, living with him, to keepa 
known vicious dog, is liable for injuries to a child 
caused by it.—SNYDER V. PATTERSON, Penn., 28 Atl. 
Rep. 1006. 


3. APPEAL — Parties — Foreclosure — Mortgage.—An 
appeal from a decree of foreclosure of a mortgage 
given by a railway company to secure its bonds, taken 
by one permitted to intervene in the suit only for pro- 
tection of his interests as a holder of such bonds and 
of stock inthe mortgagor company, and who neither 
in fact nor in law represents such mortgagor, cannot 
be maintained, if the mortgagor is not made a party.— 
DAVIS V. MERCANTILE TR. Co., U. 8. 8. C., 148. C. Rep. 
693. 

4. APPEAL — Supersedeas — Receivers.—A supersedeas 
granted on an appeal from an order appointing re- 
ceivers, afterthe receivers have taken possession of 
the property, entitles the owner to an immediate resti- 
tution of such property.— BUCKLEY V. GEORGE, Miss., 
14 South. Rep. 46 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS—Descr'p- 
tion of Land.—A deed of assignment of certain prop- 
erty, “except what are exempt” tothe grantors, ‘‘or 
either of them, from execution by the laws,” etc., is 
not void for uncertainty of description, though the 
exempt property is uncertuin in amount, and the ex- 
ception may be void for uncertainty.—MCCOLLOH v. 
PRICE, Mont., 36 Pac. Rep. 195. 

6. ASSOCIATION — Masonic Lodge—Organization.—In 
an action by trustees of a lodge of Freemasons they 
cannot attack a former judgment recovered by them, 
and pleaded by defendant, on the ground that the 





former action was prosecuted by them without au- 
thority, by reason of the clerk’s failu e to file a certifi- 
cate of plaintiff’s election in the ofticeof the recorder, 
as required by Rev. St. 1894, § 5019, since their acts 
were at least those of officers de facto.—ROBERTS V. 
HILL, Ind., 36 N. E. Rep. 843. 


7, ATTACHMENT — Ground.—Attachment proceedings 
on the ground that defendant had dispesed of his 
property to defraud his creditors will be dissolved as 
toa homestead which he conveyed to his wife in ex- 
change for other real estate prior to the commence- 
ment thereof, when his assets were far in excess of his 


liabilities.—Iosco COUNTY SAV. BANK V. BARNES, 
Mich., 58 N. W. Rep. 606. 
8. ATTACHMENT — Liquidated Claim.—Since the 


amount of damages allowable for breach of a contract 
to sell anote atless than its face value is presump 
tively the difference between such face value and the 
agreed price, a claim based on such breach is not one 
for unliquidated damages, for which an attachment, 
by Code, art. 9, § 43, cannot issue without the giving 
of a bond.—DIRICKSON V.SHOWELL, Md., 28 Atl. Rep. 
896. 

9. ATTORNEY AND CLIENT—Power of Attorney to In- 
dorse Notes.—An attorney to whom a note is sent for 
collection has no authority to indorse the same in the 
name of his client.—SHERRILL V. WEISIGER CLOTHING 
Co., N. Car., 198. E. Rep. 365. 


10. ATTORNEYAND CLIENT—Presumption as to Author- 
ity.—The substance of our jurisprudence on the sub- 
ject is thata certain degree of sanctity attaches to the 
act of an attorney at law, as an officer of court, which 
raises a legal presumption that it was authorizea, and 
imposes on the client denying his authority the duty 
of supporting his denial with an oath, in order to over- 
come that presumption, and put the opposite party to 
the proof of his authority.—VICKSBURG BANK v. MC- 
DOWELL, La., 15 South. Rep. 21. 


ll. BANKs—Receivers—Appoint*{ment.—In the absence 
of statutory authority, the appointment of a receiver 
for a bank on its ex parte application is void, and 
therefore can be assailed collaterally. — WHITNEY V. 
HANOVER NAT. BANK, Miss., 15 South. Rep. 33. 


12. CARRIERS OF PASSENGERS— Street Car—Negligence. 
—It is not contributory negligence for a passenger on 
a street car to remain on the platform when there is no 
room inside.—MARION ST. R. Co. Vv. SHAFFER, Ind., 36 
N. E. Rep. 861. 


13. CHATTEL MORTGAGES—Record. — A chattel mort- 
gage, which, under agreement for the debtor’s benefit, 
is not recorded, though given fora bona fide debt, is 
fraudulent as to creditors where their liens attach be- 
fore it is recorded.—HALL V. MATTHEWS, Wash., 36 Pac. 
Rep. 262. 


14, CHATTEL MORTGAGE—W hat Constitutes.—A bill of 
sale given to pay a debt, and certain other obligations 
if the proceeds should be sufficient, noright in the 
property or proceeds being reserved, is not a chattel 
mortgage. — HAMMER V. O’LOUGHLIN, Wash., 36 Pac. 
Rep. 257. 

15. CONFLICT OF Laws — Preferences.—A New Jersey 
corporation, not forbidden by its charter to prefer 
creditors, may confess judgment by way of preference 
in aState where that method of preference is permitted, 
in spite of the New Jersey law forbidding preference 
by judgment confessed. — PAIRPOINT MANUF’G CO. Vv. 
PHILADFLPHIA OPTICAL & WATCH CO., Penn., 28 Atl. 
Rep. 1003. 

16. CONSTITUTIONAL Law — Labor on Highways. — 
Section 4717 of the Revised Statutes, which provides for 
two days’ labor onthe public highways of this State, 
is not in conflict with the constitution, and is a valid 
law.—DENNIS V. SIMON, Ohio, 36 N. E. Rep. 832 

17 CONSTITUTIONAL LAW—Occupation Tax—Municipal 
Power.—Municipal corporations are restricted by their 
charters with respect to the taxes the corporations 
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may impose on property or occupations.—MAYOR, ETC., 
OF ALEXANDRIA V. WHITE, La., 15 South. Rep. 15. 

18. CONTRACT—Damages— Delay. — Plaintiffs sold to 
defendant the steel pillars and beams fora building; 
and defendant sought, in an action for the price, to 
recoup damages for delay in furnishing such material, 
which was found to be a month or six weeks, so that 
the building was not completed until about January 
Ist: Held, that injury to the building caused by rains 
during such delay was notan elementof damage.— 
CARNEGIE, PHIPPS & CO. V. HOLT, Mich., 58 N. W. Rep. 
623. 

19. CONTRACTS— Parol Evidence. — Plaintiff swapped 
a horse for defendunt’s mare, giving defendant a note 
for $70, reciting that it was given fora mare ‘ condi- 
tionally sold” to plaintiff, and to remain defendant's 
property till the note was paid: Held, that parol evi- 
dence was competent to show the terms of the trade.— 
LABBEE V. JOHNSON, Vt., 23 Atl. Rep. 986. 

20. CORPORATIONS—Insolvent Corporations — Claims 
of Directors.—A claim by a director against the estate 
of an insolvent corporation will not be disallowed on 
the ground that the debts of the company were in ex- 
cess of the capital stock, where the auditor reports 
that there was no evidence to show such fact other 
than the amount of the claims presented, some of 
which were contingent, and resulted from the fuilure 
ofthe company.—IN RE TREVOSE MODEL BRICK MANUF’G 
Co., Penn., 28 Atl. Rep. 1023. 

21. CORPORATIONS—Contract —Validity.—A statute of 
British Columbia which provides that, ifa foreign cor- 
poration transact business in such province without 
having registered, it shall incur a penaity not ex- 
ceeding five dollars for every day during which busi 
ness is so curried on, does not render void contracts 
made by it without huving so registered.—EDISON GEN- 
ERAL ELECTRIC CO. V. CANADIAN PAC, NAV. Co... Wash., 
36 Pac. Rep. 260 

22. CORPORATION— Stock holder—Vriedge.—The holder 
of all the stock of a corporation has no power to pledge 
the property of the corporation to secure his individual 
debt, to the prejudice of the creditors of the corpora 
tion.—STEWABT V. GOULD, Wash., 36 Pac. Rep. 277. 

23. CRIMINAL LAW—Assault—Removal of Public Nui 
sance.—On trialon indictment for assault with intent 
to killit appeared that A maintained a gate across a 
highway leading to a beach where defendant W hada 
seaweed privilege, and triedto prevent defendants, 
who came there with the intention of forcing the gate 
in case of resistance, from going through on their way 
to the beach, whereupon defendants forced the gate 
causing a fight, resulting in the injuries to A, for as- 
saulting whom defendants were indicted: Held that, 
although A was maintaining a public nuisance, which 
was a source of special injury to W, defendants were 
not justified in using violence to overcome his resist- 
ance.—STATE V. WHITE, R. I., 28 Atl. Rep. 968. 





24. CRIMINAL LAwW—Carrying Concealed Weapons.— 
The fact that one Who carries a concealed weapon does 
sO with the purpose of selling it does not excuse his 
act.—STATE V. DIxONn,N. Car., 198. E. Rep. 364. 

25. CRIMINAL LAW — Evidence of Character.—In a 
prosecution for selling whisky to Indians, defendant's 
reputation inthe community of his residence, as to 
his being a liw-abiding citizen, cannot be shown.— 
CHUNG SING Vv. UNITED STATES, Ariz., 36 Pac. Rep. 205 

26. CRIMINAL PRACTICE—Assault—Deadly Weapon.— 
Where an indictment charges an assault to commit 
sault was made witha 
weapon which thedescription shows to be deadly, an 


murder, and avers that the 





assault witha deadly weapon is charged.—WEST v. 
RITORY, Ariz., 36 Pae. Rep. 267 





27. DEEDS Action to Set Aside.—In an action to 
fan equity of redemption to the 
mortgagee by the mortgagor, an aged woman unable 


avoid a conveyance 


burden is on the mortgagee to 
show that the conveyance was given on a contract in- 
dependent of the mortgage contract, and that the 


A©} 





mortgagor signed it voluntarily, knowing its character. 
—HALL V. HALL, S. Car., 19S. E. Rep. 305. 

28. DEED—Bounduries.—Where, in a description ina 
deed, the point of beginning and the three last corners 
were monuments, and, in running in regular order by 
courses and distances the several lines between the 
point of beginning and the second monument, the line 
from the corner next preceding such monument to 
such mouument passed outside the mogaument, the 
true rule was to run such line to the monument, disre- 
garding course and distance, and not to survey the 
lines from the point of beginning in reverse order.— 
NORWOOD V. CRAWFORD, N. Car., 198. E. Rep. 349 

29. DEED — Construction.— Where the owner ofa 
leasehold sub'eases a portion described as ‘‘bounding”’ 
on a street to the center of which such owner has title, 
the sublessee’s title extends to the middle of the street, 
subject to the easement of the right of way.—GUMP v. 
SIBLEY, Md., 28 Atl. Rep. 977. 

30. DEED—Delivery — Escrow.—When a deed placed 
in escrow, to be delivered when the grantee has paid 
certain liens on the land conveyed, is, after the 
grantor’s death, obtained by the grantee, without pay- 
ment of the liens, and by him recorded, the grantee’s 
tit e is voidable by proof of the facts rebutting the pre- 
sumption of delivery, but not void.—LANDON V, 
BROWN, Pa., 28 Atl, Rep. 921. 

31. DOWER— Mortgages —Where a husband conveys 
land subject to’ his wife’s dower and to certain mort 
gages,and she afterwards pays and takes an assign- 
ment of the mortgagees, she is not entitled to (ower in 
the entire land, but only in the husband’s equity of 
redeinption.—BONFOEY V. BAYNE, Mich., 58 N. W. Rep. 
620. 

32. DRAFT—Demand of Payment.—Three persons ar- 
ranged to plant un orange grove, one furnishing the 
money to another (who was to manage the business 
ona salary) on drafts drawn by him on, and accepted 
by, the third, who, with the first, furnished the trees; 
the profits, if any,to be divided equally: Held, that 
the payee ofa draftso drawn and accepted cannot 
hold the drawer, without demand upon the acceptor 
at maturity, as the bill was, as between the parties, a 
debt due the firm by the acceptor,—LOs ANGELES Nat. 
BANK V. WALLACE, Cal., 36 Pac. Rep. 197. 

83. EASEMENTS — Public Policy. — A land-owner's 
agreement with his neighbor to support a petition to 
change the route ofthe highway so astocut himself 
off therefrom, in consideration of a private way to it 
through the other’s lands, creates an easement, which, 
after more than 10 years’ user, Cannot be denied on the 
ground thatthe agreement was against public policy. 
—CORNS V. CLOUSER, Ind., 36 N. E. Rep. 849. 

34. EJECTMENT—Public Lands—Duplicate Receiver’s 

teceipt.—A duplicate receiver's receipt, issued to one 
making a homestead filing, does not entitle the holder 
to maintain ejectment though the filing was after a 
contest inthe land office, in which be was given the 
right to enter, and the entry of the person in posses- 
sion was canceled.—BALSZ V. LIEBENOW, Ariz., 36 Pac. 
tep. 209. 

35. ELECTIONS—Contest—Notice.—A service of notice 
under Civ. Code, § 625, is valid where a copy was left at 
the usual! place of abode of the person to whom directed, 
in his absence, with a person over 16 years of age, al- 
though the latter, when it was left with him, was 
several hundred feet from the place. — BROADUS V. Ma- 
son, Ky., 258. W. Rep. 1060. 

36. EMINENT DOMAIN — Location of Gas Pipe Line.— 
In an action by a land-owner for damages caused by 
the construction of a pipe line forconveying gas acrass 
his land, injuries resulting from leakage of the main 
ure not proper elements of damage, in the absence of 
evidence that such leakage was consistent with a 
proper construction of the line, and not the result of 
negligence in the operation thereof. — DENNISTON V. 
PHILADELPHIA Co., Penn., 28 Atl. Rep. 1007. 


37. EMINENT DOMAIN — Measure of Damages. — The 











ee ee ee 





16 CENTRAL LAW JOURNAL. 





No. 1 








measure of compensation to be awarded owners of 
land in a proceeding to acquire the right to continue a 
railroad thereon is not affected by their recovery of 
damages in trespass for unlawfully building and oper- 
ating such road thereon. — HOPSON V. LOUISVILLE, N. 
0. & T. Ry. Co., Miss., 15 South. Rep. 37. 

38. EQquiry—Rescission of Contract.—The law will not 
maintain a contract, the consent to which, of one of 
the partieg, is the result of error as to the substance of 
the contract,—the error being caused by artifices and 
fraudulent representations of the other party,—or if 
the frauds (not his, directly) have been participated 
in or made effective by him.—ASHLEY V. SCHMALINSEI, 
La., 15 South. Rep. 1. 

39. EVIDENCE—Declarations of Husband. — Declara- 
tions of a husband, made inthe absence of his wife, 
are not admissible to affect,the title of his wife to per- 
sonal property. — LEEDOM v. LEEDOM, Penn., 28 Atl. 
Rep. 1024. 

40. FEDERAL CouRT—Appeal—Jurisdictional Amount. 
—On a Verdict for plaintiff for $5,000, a judgment for 
that amount was entered, but,on defendant’s motion 
ex parte, was amended to include interest on the ver- 
dict: Held, that this addition of an amount not claimed 
by plaintiff did not make the matter in dispute exceed 
$5,000, so as to bring the case within the jurisdiction of 
the Supreme Court.—NORTHERN Pac. R. Co. Vv. BOOTH, 
U.S. 8. C., 148. C. Rep. 693. 


41. GUARDIAN AND WaRD- Accounting—Parties.—The 
voluntary grantees ofa surety on a guardian’s bond 
ure proper parties toa suit in equity by the former 
wards against the personal representative of such 
guardian and the sureties on his bond for an account- 
ing, andto hold the snreties liable forthe result of 
such accounting.—PATTY V. WILLIAMS, Miss., 15 South. 
Rep. 43. 


42. GUARDIAN AND WARD — Investments in Realty.— 
Where a guardian’s loan of his wards’ money was dis- 
allowed und charged to him, and was afterwards paid 
him by conveyance of realty, on which he received 
therents und paid thetaxcs and insurance, it being 
certuin What part of the purchase price was the wards’ 
money and what the guardian’s the Ward may elect to 
charge their money with interest on the lot, or take an 
interest therein proportionate to the amount of their 
money that went into it, and to that end are entitled to 
accounts stated both ways.—FANT V. DUNBAR, Miss., 15 
South. Rep. 30. 


43, GUARANTY—Consideration.—A guarantee of notes 
in consideration of the release by the payee of all 
rigut of liento which he was entitled on a building and 
machinery is pot without cons:deration because such 
release was executed 15 days before the contract of 
guaranty was made.—KOENIGSBERG V. LENNIG, Penn., 
28 Atl. Rep. 1016. 


44. HIGHWAYS OVER |DEPOT GROUNDS.—Under How- 
ell’s Statutes (chapter 29, §§ 1298, 1322), giving highway 
commissioners power to lay out highways across rail 
roads, such commissioners have power to lay out 
highways across village depot grounds, except where 
the concurrent use of such premises will be impossible, 
or attended by inconvenience to the railroad amount- 
ing to inability to so use them, and the burden is upon 
the railroad to show such incompatibility in the two 
uses.—BATTLE CREEK & 8S. Ry. CO. V. TIFFANY, Mich., 
58 N. W. Rep. 617. 


45. HUSBAND AND WIFE — Community Property. — 
Where the community property of the husband and 
wife, both being dead, is administered by the adminis- 
trator of the husband in paying the community debts, 
the administration and sale thereof by the administra- 
tor vests the title to the property in the purchaser as 
against the heirs of the wife. — HALBERT V. CARROLL, 
Tex., 25S. W. Rep. 1102. 


46. HUSBAND AND WIFE—Occupation by Husband as 
Home.—W here a husband buys property as a home for 
uuimself and family, and conveys it to his wife, and she 





afterwards goes into another State, forthe professed 
purpose of visiting her father, and there obtains a di- 
vorce, he continuing to occupy the premises as his 
home, she cannot, in an action to recover possession, 
recover rents for the period prior to her divorce.—ED- 
WARDS V. EDWARDS, Miss., 15 South. Rep. 42. 

47. INSOLVENCY—Preferential Mortgage. — Under Act 
1890, ch. 364, prohibiting preferences by merchants, 
etc., insolvent or contemplating insolvency, saving 
liens for money bona fide loaned and paid at the time, 
it is not enough to avoid a mortgage that the mort- 
gagor was insolvent, if the mortgagee acted in good 
faith, and presently paid him the whole sum secured. 
—HINKLEMAN V. FEY, Md., 28 Atl. Rep. 886. 

45. INSURANCE—Proof of Loss. — Where an insurance 
company denies the making of the policy, and all lia 
bility thereunder, and absolutely refuses to pay the 
loss, the right of action of the insured immediately 
accrues, although the policy contains a clause giving 
the company an option either to pay the loss or replace 
the property damaged within a specified time.—WEsT- 
ERN HOME Ins. CO. V. RICHARDSON, Neb., 55 N. W. Rep. 
597. 

49. INTOXICATING LIQUORS — Ordinance.—Where an 
ordinance requires every person or corporation en- 
gaged in the brewing or distilling business within the 
city, and all depots or agencies of such concerns, and 
all dealers in malt liquors, to pay a license fee of $1,000, 
a provision therein that it “shall not apply to any resi 
dent engaged in the wholesale business of bottling and 
vending bottled beer” is void (1), as discriminating in 
favor of residents, as against non residents; and (2) as 
discriminating in favor of residents who bottle and 
vend beer, as against residents who vend beer in other 
ways.—CITY OF INDIANAPOLIS V. BIELER, Ind., 36 N. E. 
Rep. 857. 

50. JUDGMENT—Revivor—Limitation.—Where an offi- 
cer executing a writ of execution founded on a judg- 
ment or order causes a homestead to be set-off to the 
debtor, on such debtor’s application, the assigument 
of the homestead will not prevent the judgment from 
becoming dormant, upon a failure of the judgment 
creditor to comply with the provisions of section 5380 
of the Revised Statutes.—WUEST V. JAMES, Ohio, 36 N. 
E. Rep. 832. 


51. LANDLORD AND TENANT—Oi! and Gas Lease.—An 
oil lease “for the purpose of drilling and operating for 
oil and gas,” for 2 years, ‘‘and as much longer as oil or 
gas is found in paying quantities, or the rental paid 
thereon,” provided that the lessee should commence 
a well within 30 days, and complete it in 90 days, or, in 
default, pay an annual rental of $60 until such well 
should be completed; that afailureto complete it or 
pay such rental within 10 days after the time specified 
should render the lease void; and that it should be 
optional with the lessee at any time either to drill the 
well, to pay the rental, or forfeit the lease: Held, that 
the lessee, who did no drilling for oil or gas during the 
two years, could not hold the premises after two years 
by paying the $60 annual rental.—WESTERN PENNSYL- 
VANIA GAS CO. V. GEORGE, Penn., 28 Atl. Rep. 1004 


52. LANDLORD AND TENANT — Oil Lease—Devise of 
Land.—Where, during the term of an oil lease of three 
contiguous farms embracing 6vv acres, the lessor dies 
and devises the farms to different persons, the devisees 
are entitled to share alike in the royalty reserved, 
though the wells are all on one farm, as through such 
wells the oi] may be drawn from all the farms.—WET- 
TENGEL V. GORMLEY, Penn., 28 Atl. Rep’. 934. 

53. LIFE INSURANCE — Insurable Interest—When Ex 
ists.—One has an insurable interest in the life of an- 
other, who, out of friendship, and without any bonds 
of kinship, has assumed the position of father to him. 
—CARPENTER V. UNITED STATES LIFE INS. CO. OF NEW 
YORK, Penn., 28 Atl. Rep. 943. 

64. MALICIOUS PROSECUTION — Probable Cause.— 
Plaintiff was employed by acorporation to collect its 
accounts, andthe company agreed to pay ceriain of 
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his debts. The company failing to pay such debts, 
plaintiff notified itthat he had collected certain money 
for it, which he would turn over as soon as it paid said 
debts, which amounted to as much as the sum col- 
lected: Held, that these facts showed no probable 
cause for charging plaintiff with embezzlement.— 
BKOOKS V. BRADFORD, Colo., 36 Pac. Rep. 303. 

55. MALICIOUS PROSECUTION.—A malicious arrest of 
defendant in an action which plaintiff has aright to 
bring isa ground for malicious prosecution.—LAUZON 
Vv. CHARROUX, R. I., 28 Atl. Rep. 975. 

56. MANDAMUS AGAINST CITY—Oflicer’s Salary .—Man- 
<lamus is a proper remedy to enforce the payment by a 
municipal corporation of an official salary, the amount 
of which is fixed.—SPEED V. COMMON COUNCIL OF CITY 
OF DETROIT, Mich., 58 N. W. Rep. 638. 

57. MASTER AND SERVANT — Damages.—Under Code, 
1892, § 1068, making liable, in double damages, any per 
son who “knowingly employs” a laborer under con- 
tract with another for a specified time, before the ex- 
piration of the contract, without the employer's con- 
sent, the fact that the laborer breaks the contract, and 
ceases to work thereunder, before he is employed by 
such person, does not render the latter any the less 
liable for damages.—ARMISTEAD V. CHATTERS, Miss., 15 
South. Rep. 39. 

58. MASTER AND SERVANT — Dangerous Premises.— 
Where plaintiff, a carpenter in defendant’s car repair 
shop, while assisting, inobedience to the foreman’s 
order, in pushing cars, was injured by the fall ofa 
running board which had been improperly leftin a 
dangerous position between the cars, and, though 
neither plaintiff nor the foreman knew that the board 
had not been removed, plaintiff might have seen it, 
had he looked, it was proper to direct a verdict for de- 
fendant, since plaintiff was negligentin failing to look. 
—DayY V. CLEVELAND, C., C. & ST. L. R. Co., Ind., 36N. 
E. Rep. 854. 


59. MASTER AND SERVANT — Negligence—Dangerous 
Machinery.—Where an ordinary day laborer, who hus 
been employed in a starch factory for three years 
operating levers which put cogwheels in or out of 
gear, is injured in fastening tothe shaiting, while it 
was in motion, one of the cogwheels which had become 
loose, the employer is not liable for failure to instruct 
him bow to adjust the machinery, and to warn him of 
the danger incident thereto; there being a machini-t 
whose duty it was to make repairs, and the danger of 
attempting such repair while the shafting was in mo- 
tion being obvious.—MCCUE Vv. NATIONAL STARCH 
MANUF’G Co., N. Y., 36 N. E. Rep. 809. 

60 MECHANICS’ LIEN— Covenant by Contractor.— 
Where acontractor covenants that no lien shall be 
filed, a subcontractor cannot have alien, though the 
contractor is part owner of the property, ifthe con- 
tract is in good faith, and not to mislead and defraud; 
but if the contractor is the sole owner of the property, 
and the person with whom he contracts holds the 
property in hername merely as his trustee, the cov- 
enaut against liens is of no effect.—BALLMAN V. HERON, 
Penn., 28 Atl. Rep. 914. 


61. MECHANICS’ LIENS—Limitations.—1 Code Wash. 
§ 1670, which declares that an action to foreclose a 
mechanic’s lien must be begun with eight months after 
the claim is filed, or, if credit be given, then within 
eight months from the expiration of such credit, “but 
no lien shall continue in force for a longer time than 
two years fromthe time the work is completed or 
credit given,” merely means that a lien cannot be 
maintained where credit for more thantwo years is 
given, and not that finaljudgment must be obtained 
within two years.—PAacCIFIC MANUF’G CO. Vv. BROWN, 
Wash., 36 Pac. Rep. 273. 

62. MORTGAGE — Foreclosure — Attorney’s Fees.— 
While the stipulation in an act of mortgage that, in 
the event suit becomes necessary for its enforcement, 
the mortgagor isto puy attorney's fees, and only on 
the buppening of that condition ure such fees due, yet 





it is the duty of the mortgagee to make a timely legal 
tender of the principal and interest of the debt in or- 
der to prevent the institution of suit, and save him- 
self the payment of attorney’s fees.—SIMONDS V. Mc- 
MICHAEL, La., 15 South. Rep. 23. 

63. MORTGAGE— Merger — Subrogation.—Where, be- 
fore one joint tenant deeded his interest to the other, 
who then paid a mortgage against the land, he had 
deeded it to a trustee, without the other joint tenant’s 
knowledge, the mortgage did not merge, and will be 
revived.—SHAFFER V. MCCLOSKEY, Cal., 36 Pac. Rep. 
196. 

64. MORTGAGES—Sale of Standing Timber.—Record of - 
a mortgage is constructive notice to one who buys 
Standing timber from the mortgagor.—WEBBER Vv. 
RAMSEY, Mich.,58N. W. Rep. 625. 

65. MUNICIPAL CORPORATION—Annexation—Petition. 
—Under Rev. St. 1894, § 3659, requiring the petition for 
anneXation of territory contiguous to acity to set 
forth “the reasons for such annexation,” the sufficiency 
of the reasons is left to the discretion of the authority 
passing on the petition.—CHANDLER V. COMMON COUN- 
CIL OF CITY OF KOKOMO, Ind., 36 N. E. Rep. 847. 

66. MUNICIPAL CORPORATIONS—Assessments.—Where 
a city ordinance declares that the cost of improving 
any street, ‘‘shall be assessed upon the lots and lands 
fronting thereon,” and a certain street is improved 
by lowering its grade, and the gravel removed there- 
from is spread over another part of the street, which 
has been previously graded, and which was not men- 
tioned in the ordinance providing for said grading, 
land abutting onthe part of the street on which the 
gravel is spread cannot be assessed therefor.—CITY 
OF VANCOUVER V. WINTLER, Wash., 36 Pac. Rep. 278. 


67. MUNICIPAL CORPORATIONS — Assessments—Street 
sprinkling is not a “local improvement’ within the 
meaning of the statute authorizing cities and villages 
to make such improvements by special assessment.— 
CITY Vv. CHICAGO Vv. BLAIR, Ill., 36 N. E. Rep. 829. 


68. MUNICIPAL CORPORATIONS — Changing Grade of 
Street—Damages.—Under Const. art. 16, § 8, providing 
compensation for property taken, injured, or destroyed 
for public use, the property owner may recover for 
damages caused by changing the grade of a side street, 
though his property does not abut upon it.—MELLOR Vv. 
CITY OF PHILADELPHIA, Pa., 28 Atl. Rep. 992. 


69. MUNICIPAL CORPORATIONS—Gas Compunies—Pipes 
—Damages.—Sidewalks area part of the street, in so 
far as concerns the abutting owners’ right to damages 
for the laying of pipes thereunder.—MCDEVITT V. PEO- 
PLE’S NATURAL GAS CO., Pa.,-28 Atl. Rep. 948. 


70. MUNICIPAL CORPORATIONS— Improvement—Abut- 
ting Owners.—In the control and improvement of its 
public streets a municipal corporation, in the absence 
of any lawful restriction or regulation to the contrary, 
has the same rights and powers as a private owner has 
over his own land, and, as to abutting owners, is sub 
ject to the same liabilities.—-MUNGER V. CITY OF ST. 
PAUL, Minn., 58 N. W. Rep. 601. 


71. MUNICIPAL CORPORATION—Ordinances—Approval 
by Mayor.—The charter of Astoria provides that a va- 
cancy in an office shall be filled by appointment by the 
council; that the mayor shall preside at council meet 
ings, but if he be absent or disabled the president of 
the council shall preside, and sign ordinances, etc., 
in his stead; and that no ordinance shal! take effect 
until submitted to and approved by the mayor, except’ 
as it may fail of his action, or be passed over his veto: 
Held, that the president can sign an ordinance only 
during the temporary absence or disability of the 
mayor, not during a vacancy in the office.—BABBIDGE 
v. CITY OF ASTORIA, Oreg., 36 Pac. Rep. 291. 

72. MUNICIPAL, CORPORATIONS—Public Improvements 
—Damages.—Where one dedicates lund for a street, 
with the same effect as if the street had been opened 
by legal proceedings, he cannot afterwards maintain 
an action fur damuges resulting from the grading; the 
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opening and grading having been done at the same 
time, and in conformity with a pre existing plan.— 
RIGHTER V. CITY OF PHILADELPHIA, Pa., 28 Atl. Rep. 
1015. 

73. MUNICIPAL CORPORATION—Sewer Assessment.—In 
an action by acontractor to enforce a sewer assess- 
ment lien, the property owner cannot ask that the city 
be made a party, since the joinder of a city could have 
no effect on any right of defense he might have.—LAaKE 
ERIE & W. R. Co. v. BOWKER, Ind., 36 N. E. Rep. 864. 

74. MUNICIPAL CORPORATION—Water-works Bonds— 
Injunction.—A city charter authorized the council to 
buy or build and conduct water-works, and to that 
end to issue and sell bonds to a certain amount, where- 
by the city should be deemed to promise to pay to 
bearer thesum named, with interest; to establish and 
collect water rates, whose proceeds should be kept as 
a separate fund, and only used for expenses and im- 
provements onthe works and interest on the bonds, 
all the surplus to goto a sinking fund to pay the prin 
cipal when due: Held, that the sinking fund clause 
having no express provision to the contrary, the city 
was generally and primarily liable for the payment of 
such bonds, and resident taxpayers had the right to 
sue to enjoin their improper issue.—AVERY V. JOB, 
Oreg., 36 Pac. Rep. 293. 

75. MUTUAL BENEFIT COMPANIES — Non payment of 
Dues—Suspension.—Where the constitution of a mu- 
tual benefit association providesthat « member failing 
to pay apy assessment ‘‘shall stand suspended,” a 
member by failure to pay his assessments ipso facto is 
suspended, without any vote of the lodge.—SUPREME 
LODGE KNIGHTS OF HONOR Vv. KEENER, Tex., 2558. W. 
tep. 1085. 

76. NEGLIGENCE—Fires set by Steamboats.—In an ac- 
tion for damages for loss by fire alleged to have been 
set by sparks from defendant’s steamer, it was error 
to charge that defendant was liable if the use of ordi- 
nary Care required it to equip the smokestack of its 
boat witha fire screen, although it was equipped so 
that, by closing her dampers and opening the flue cap, 
no spsrks sufficient to set property on fire could es 
cape.—CHEBOYGAN LUMBERCO.V. DELTA TRANSP. CO., 
Mich.,58 N. W. Rep. 630. 

77. NEGLIGENCE—General Denial—Evidence —Under 
a general denial to a complaint alleging injury to 
plaintiff's house by the negligent blasting of defendant 
on his adjoining lot, defendant can show that the blast- 
ing was independent contractor, for 
whose negligence he was not liable.—ROMER V. STRY- 
KER, N. Y., 36 N. E. Rep. 808. 


done by «an 


78. NEGLIGENCE — Street Cars— Crossing Teams.— 
When the negligence charged isthe unusual speed of 
an electric car, the court cannot say that plaintiff, 
driving a pair of horses to a long, heuvy 
market wagon, having stopped to look and listen, and 
only seen the car coming on the further track when 
his horses were on the 
whipping them upto cross 
PITTSBURGH, A. 
1019. 


spirited 


near one, wis negligent in 
ahead of it.—DOWNEY V. 


& M. TRACTION Co., Penn., 28 Atl. Rep. 


7). NEGLIGENCE—Wires Hanging from Electric Light 
Pole.—Evidence that defendant electric light compuny 
had its line constructed along a street; that a guy wire 
from stretched 
and, charged with electricity from another guy 
crossing the feed wire on a street railway company, 
had become detached from atree to which it had been 
fastened, and was hanging to the ground; and that 
plaintiff's son was killed by coming in contact with it 
while walking along the sidewalk, — makes a prima 
Jacie case, and puts on defendant the burden of show 
ing that it was not negligent.—HAYNEs® V. RALEIGH 
Gas Co., N. Car., 10S. E. Rep. 344 


one of its poles across the sidewalk, 


wire 
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INSTRUMENTS — Charges on Wife's 
-When a married woman, separate 


tutbentic act her 


Property. 
sells by paraphernal 


ilthough the saleisa disguised mortgage 





for the benefit of the husband, yet, if the notes given 
for the purchase price fall into the hands of innocent 
third parties, the vendor’s lien and special mortgage 
securing the notes will be enforced.—LESTER V. CON- 
NELY, La., 15 South. Rep. 4. 

81. NEGOTIABLE INSTRUMENT—Promissory Notes—In- 
dorsement.—A third party, who indorses a note before 
delivery, is an original promisor, and, if the note be 
joint and several, the payee may sue him without join- 
ing the formal maker.—WADE Vv. CREIGHTON, Oreg., 
86 Pac. Rep. 289. 

$2. NEGOTIABLE INSTRUMENT—Rescission.— Before a 
note gan be rescinded for fraud, the maker must ac- 
count for the benefits he has received inthe transac- 
tion.—TEMPLETON Vv. GREEN, Tex., 258. W. Rep. 1073. 

83. NEGOTIABLE NOTE — Bona Fide Purchaser. — 
Where plaintiff rediscounted for a bank, along with 
other paper, a note of defendants, against which they 
claimed an equity, placing the proceeds to its credit, 
and, before notice of the equity, paidon the checks 
of the bank, half the amount of such proceeds, plaint- 
iff was a purchaser for valuc, though, between the re- 
discount and the notice, plaintiff had credited other 
items to the bank, so that on the day of notice it owed 
the bank more than the proceeds of the rediscount.— 
UNITED STATES NAT. BANK OF NEW YORK V. MCNAIR, 
N. Car., 198. E. Rep. 361. 

84. NEW TRIAL—Excessive Damages.— A motion for 
a new trial onthe ground of excessive damages is ad- 
dressed to the discretion of the trial court, and its ex 
ercise thereof will not be disturbed unless the record 
shows aflirmatively that the discretion was improper- 
ly exercised.—KOHL*R V. FAIRHAVEN & N. W. Ry. CO., 
Wash., 36 Pac. Rep. 253. 

8. PARENT AND CHILD—Service—Implied Promise to 
Pay.—Where a father, who has need of help on his 
farm, induces a son, after he has attained majority, 
to work thereon, and the son remained for years, ren- 
dering continuous and valuable services, a promise to 
pay the rexsonable value thereof may be implied.— 


HARDY V. HARDY, Md., 28 Atl. Rep. 857. 


86. PARTITION—Estoppel.—Where land of estate was 
sold on petition of the administrator, and the beirs 
thereafter accepted their pro rata shares of the price, 
knowing what their interest in the land was, and that 
the moneys accepted by them were the proceeds of the 
sale of their interest therein, they are not entitled to 
recover their interest in the land from the purchaser, 
without returning the price, though the sale was void. 
—WILMORE V. STETLER, Ind., 36 N. E. Rep. 856. 

7. PARTNERSHIP.—B, who owned an oil 
interests therein to defendants, B agreeing to furnish 
necessary uppliances, and to drill a well, and defend- 
ants agreeingto pay their proportion of the cost of 
drilling: Held, that defendants and B were merely 
tenants in Common as to the lease, and 


bet lease, sold 


defendants 


were not liable as B’s partners on his unauthorized 
purchase of machinery to carry on the drilling.—Tay- 
LOK V. FRIED, Penn., 28 Atl. Rep. 99 

88. PARTNERSHIP—Dissolution—Receiver.—The right 
given by Pub. St.ch. 287, § 19, to have costs of an attach- 
ment preferred, where under section 12, it is dissolved 


by an assignment by the debtor for the benefit of cred 
itors, is not affected by the fact that prior to the attach 


ment a suit was instituted among the partners of the 


debtor firm for a dissolution, accounting,and receiver, 
in which a decree was rendered merely for the appoint 
nent of areceiver, subsequent to whié« the ussign 
ment was made, where there is no decree for an ae 
count of the partnership property and cebts.—BANs 
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not partners.—Z. C. MILES CO. OF SEATTLE V. GORDON, 
Wash., 36 Pac. Rep. 265. 

90. PLEADING.—In an action on a note which, except 
for certain payments, would be barred by the statute 
of limitations, plaintiff, where he declares simply on a 
promise contained in the note, may amend by declar- 
ing on the new promise arising by operation of law 
from the payments.—JACOBS V. GILREATH, S. Car., 19 
8S. E. Rep. 308. 

91. PLEDGE—Contract—Authority to Sell.—A maker 
of a note pledged certain shares of stock and a life in- 
surance policy, and agreed to maintain on demand 10 
per cent, margin collateral security, ‘‘and on the non 
performance of this promise, or any part of it, I auth- 
orize 8, agent, to sell the collateral,” etc.: Held, that 
the authority to sell related to the failure to pay the 
note as well as the failure to maintain such margin, 
and that a sale for non-payment was not a conversion 
of the collaterals.—MANNING V. SHRIVER, Md., 28 Atl. 
Rep. 899. 

92. PRESUMPTION OF PAYMENT.—After the lapse of 20 
years from testator’s death, a presumption arises that 
legacies bequeathed by him have been paid, though 
during that period there was an interval of several 
years between the death of the legatees andthe ap- 
pointmeut of their administrator. — Cox v. BROWER, 
N. Car., 198. E. Rep. 365. 

93. PRINCIPAL AND AGENT—Ratification.—The ratifica 
tion of the act of an agent cannot be divided, and ap- 
plied to one part of the act and excluded from the 
other. It is entire or nothing.—E. O. STANARD MILL- 
ING Co. Vv. FLOWER, La., 15 South. Rep. 16. 

94. PROCESS—Service outside State.—Under Act 1891, 
ch. 120, authorizing service of summons on a non-resi- 
dent outside the State, ‘‘in lieu of publication in a 
newspaper,” such service will give jurisdiction only 
where publication would, and will notin an action for 
debt, where there is no attachment. — LONG v. HOME 
Ins. CO. OF NEW ORLEANS, N. Car., 198. E. Rep. 347. 

95. PUBLIC LANDS—Mexican Grant — Recognition.—A 
territorial court cannot recognize an unconfirmed 
Mexican grant, as to which no proceedings are pending 
congress, the surveyor general, nor the private land 
before court, as against pre-emption and homestead 
claims filed under the United States laws.—AINSA Vv. 
NEW MEXICO & A. R. Co., Ariz., 36 Pac. Rep. 213. 

96. RAILROAD COMPANY—Contributory Negligence.— 
Where a person walks along a four-track railroad till 
he comes to astreet crossing, and then steps in front 
ofa moving engine, which gives no signals, the ques- 
tion of his contributory negligence will not be affected 
by the fact that the gates at the sides of the crossing 
are up, and the watchman gives no signal, as the gates 
and watchman are only to guard against coming onto 
the crossing along the street.—MATTHEWS V. PHILA- 
DELPHIA & R. R. Co., Penn., 28 Atl. Rep. 936. 


97. RAILROAD COMPANY—Negligence—Coupling Cars. 
—Where arule of a railroad company forbids a brake- 
man to go between the cars in making a coupling, the 
facts that the conductor in charge tells a brakeman to 
hurry up, and that the conductor has previously seen 
him go between the cars in making couplings, do not 
amount to an express order to go between the curs, so 
as to relieve the brakeman from an imputation of neg- 
ligence in so doing.—MASON v. RICHMOND & D. R. Co., 
N. Car., 198. E. Rep. 362. 

98. RAPE.—On trial for rape, a charge that defendant 
was guilty ofan aggravated assault if he assaulted the 
prosecutrix, not with intent to commit rape upon her, 
but with intent to have sexual intercourse, with her 
consent, is misleading.—ISAACs V. STATE, Tex., 258. 
W. Rep. 1073. 

99. SALE — Contract—Construction.—A contract for 
the sale of foreign iron ore, to be delivered in Penn- 
sylvania, provided that the price was based on a freight 
rate of 11 shillings perton, ‘‘the buyers to receive or 
pay any differences; such differences to be settled by 
their paying or receiving actual differences between 11 





shillings and the rate of freight paid on delivery to 
them:” Held, that the buyers were not entitled to 
the dispatch money provided for in the charter party, 
and received by the sellers.—NAYLOR V. BETHLEHEM 
TRON Co., Penn., 28 Atl. Rep. 1811. 

100. SCHOOL DisTRICT — Contract by President of 
Board.—A school district is not bound by a provision 
in a written contract inserted by the president of its 
board of directors without the authority of the board. 
—ROLAND V. READING SCHOOL DIsT., Penn., 28 Atl. 
Rep. 995. 

101. SCHOOL LAaNDs—Forfeiture of Contract.—Before 
acontract of purchase of school lands entered into 
with the State cun be declared forfeited, because of a 
default in the payment of annual interest, notice tothe 
delinquent purchaser of such proposed cancellation 
must first be given by the commissioner of public 
lands and buildings.—STATE v. CLARK, Neb., 58N. W. 
Rep. 585. 

102. STATE OFFICERS—Removal by Governor.—Even 
if a constitutional office were vested property, a re- 
moval for cause, after investigation, by the governor, 
by lawful administrative process, would be due pro- 
cess of law.—ATTORNEY GENERAL V. JOCHIM, Mich., 58 
N. W. Rep. 611. . 

108. TAXATION—Privilege Tax.—A plantation store, 
kept by the planter, to furnish his tenants with neces- 
sary supplies, as required by his contracts with them, 
the goods being sold atthe usual credit prices, fora 
profit, and a staff of clerks employed, is a “store” sub- 
ject to privilege tax.—ALCORN v. STATE, Miss., 15 
South. Rep. 37. 

104. TAXATION — Exemptions— Public Charity.—A 
‘‘Masonic Home,” which, by means of voluntary con- 
tributions, without charge to the beneficiary, profit to 
itself, or pay to its officers, houses and maintains in- 
digent, afflicted, and aged persons, unable to support 
themselves, is not an ‘‘institution of purely public 
charity,” exempt from taxation by Const. 1874, art. 9, 
§ 1, since its benefits are limited to Freemasons.—CITY 
OF PHILADELPHIA V. MASONIC HOME OF PENNSYLVANIA, 
Penn., 28 Atl. Rep. 954. 

105. TAXATION — Imported Goods. — Imported goods, 
in the importer’s possession, are noo part of the prop 
erty in the State subject to taxation.—STATE Vv. BOARD 
OF ASSESSORS, La., 15 South. Rep. 10. 

106. TAXATION—Taxes—How Collected. — Taxes are 
not debts in the ordinary acceptance of the term, und 
generally an action at law will not lie for their collec- 
tion. While the right to an action may be implied 
from a failure of the legislature to provide any means 
for enforcing the payment of taxes, yet, where the 
legislature has provided a means of enforcing pay- 
ment, that remedy is exclusive.—RICHARDS v. COMMIS- 
SIONERS OF CLAY COUNTY, Neb., 58 N. W. Rep. 594. 

107. TAX DEED. — The complaint in an action to set 
aside a tax deed as a cloud alleged that the assessment 
made on the three lots in controversy for taxes of 1888, 
was invalid, because the lots were assessed in gross; 
that the taxes were not paid, and the three lots, with 
eight others in different blocks, were sold to defendant 
in gross for the total taxes of 1888; and that the gross 
assessment and gross sale were void: Held, that the 
complaint was demurrable for failure to allege injus- 
tice or injury to plaintiff from the invalid assessment, 
or payment or offer to pay the taxes properly charge- 
able.—CasSEY V. WRIGHT, Mont., 36 Pac. Rep. 191. 

108. Tax SALE—Right to Redeem. — Under Rev. St 
1881, § 6466, providing that any person having an inter. 
est in land sold for taxes may redeem, the holder of a 
sheriff’s certificate of sale on foreclosure of mortgage, 
pending the period of redemption from such sale, may 
redeem the land from a tax sale, and enforce a lien 
for the amount so paid as against a judgment creditor 
who redeems from the foreclosure sale.— GABLE V. 
SEIBEN, Ind., 36 N. E. Rep. 844. 

109. TELEGRAPH COMPANY — Nominal Damages.— A 
telegraph company failed to deliver the following 
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telegram, sent to the comptroller of the currency 
“Would you accept receivership First National Bank, 
Wilmington? Compensation $200 per month, subject 
to future modification:” Held, that where the plead- 
ings raised no question as to exemplary damages, 
plaintiff could recover only nominal damages, since, 
if he had received the message, and had sent an af- 
firmative reply, the government would have been un- 
der no obligation to confer the office on plaintiff.— 
WALSER V. WESTERN UNION TEL. Co., N. Car., 198. E. 
Rep. 366. 

110. TENDER—Pledge— Extinguishment.—A pledge is 
extinguished by atender of the amount due before a 
valid sale of the pledged property, though the tender 
is made after maturity of the debt.—HyamMs v. BAM- 
BERGER, Utah, 36 Pac. Rep. 202. 

111. TRESPASS—Title.— An action of trespass quare 
clausum Can only be maintained where the plaintiff had 
title or possession at the time of the acts complained 
of.—HANLON V. UNION Pac. Ry. Co.,Neb., 58 N. W. 
Rep. 590. 

112. TRUSTEES—Liabilities— Sale of Stocks.—A com- 
pany being in danger of losing the services of two of 
its chief executive officers, and of falling into the con- 
trol of a speculator, a trustee sold the stock owned by 
his trust for the best price then tobe had. He him- 
self, and other stockholders, desired to sell at the 
same price, and could not, and so remained, and by 
their good management, and the interest of the buyer 
of the trust stock, largely increased the value of the 
stock: Held, that the cestuis que trustont had no claim 
against him.—OWEN V. CAMPBELL, Mich., 58 N. W. Rep. 
603. 

118. TRUSTS —Express — Statute of Frauds. — Under 
Rev. St. 1894, § 3891, requiring trusts, not implied by 
law, to be created in writing, signed by the donor, a 
parol trust in the absolute grantee of realty to convey 
half of itto a younger brother, then a minor, on his 
demand when of age, is void.—PETERSON V. BOSWELL, 
Ind., 36 N. E. Rep. 845. 


114. VENDOR AND PURCHASER— Unrecorded Deed.— 
An unrecorded contract forthe sale of land, made in 
good faith for a valuable consideration, takes preced- 
ence of the general lien of a subsequent judgment.— 
VALENTINE V. SEISS, Md., 28 Atl. Rep. 892. 


115. WATER—Diversion.— A landowner who diverts 
the water of a stream flowing through his land intoa 
ditch running through a porous soil, so that much of 
the water is lost by soaking through the bottom of the 
ditch, and the rest is lost at the end of the ditch,—the 
only benefit received being from the water that perco- 
lates sideways through the banks of the ditch,—is lia- 
able, in at least nominal damages, to owners of land 
further down the stream, since such use of the water 
is not reasonable irrigation.— SHOTWELL v. DODGE, 
Wash., 36 Pac. Rep. 254. 


116. WILL8S—Construction.—Testator gave the residue 
of his property to trustees in fee to hold “for the uses 
hereinafter mentioned,” or sell the same and hold the 
proceeds for the ‘‘same uses;” “that is to say, that un 
til they shall sell the same they shall hold and pay the 
rents thereof equally to and for” the use of certain of 
his daughters: Heid that, as the equitable estate of 
the daughters was equal in duration to the trustees’ 
legal estate, and as the devise of the rents to them car- 
ried an absolute equitable interest, it also vested in 
them an absolute equitable interest in the proceeds of 
the property after sale.—JOHNSON V. SAFE DEPOSIT & 
TRUST CO. OF BALTIMORE, Md., 28 Atl. Rep. 890. 

117. WI1LL—Nature of Estate.—Testator gave his wife 
the interest of his estate, the residue to be divided 
equally among his daughters J, D, and M on the wife’s 
death or remarriage, and, if D should die before the 
wife, D’s partto goto her daughter R: Held, that on 
the widow’s remarriagethe gift to the daughters be- 
came absolute, and that the gift to D was not contin- 
gent on her surviving the widow.—SaVINGS BANK OF 
NEWPORT V. HAYES, R. I., 28 Atl. Rep. 966. 





118. WILLS—Remainders—Vesting.—Testator ordered 
his executors to divide his residuary estate into as 
many shares as he should have children living at his 
death, or dead with issue surviving, and to hold one of 
such shares for each of the children living during his 
life, and then to convey and pay it overto his issue 
abscGlutely: Held,that the issue ofa child living at 
testator’s death took a vested remainder, subject to 
let in after-born children, or to be divested by death 
before the parent. The direction as to transfer to 
them at his death did not postpone the vesting till that 
time.—CAMPBELL V. STOKEs, N. Y., 36 N. E. Rep. 811. 


119. WILLS—Undue Influence.—In a contest as to the 
validity of a willit is error to refuse an instruction 
that undue influence is any means employed upon and 
with the testator by which, under the circumstances 
and conditions by which the testator was surrounded, 
he could not well resist, and which controlled his 
volition, and induced him to do what otherwise would 
not have been done.—CHAPPELL V. TRENT, Va., 198. E. 
Rep. 314. 


120. WILLS—Undue Influence.—Where the probate of 


a will which unequally distributed testatrix’s prop- 
erty among her children is contested on the ground 
that testatrix was mentally incompetent and was un- 
duly influenced, itis proper to charge that testatrix, 
if of sound mind and not under undue influence, had 
the right to make an unequal distribution of her prop- 
erty.—TREZEVANT V. RAINS, Tex., 258. W. Rep. 1092. 


121. WILLS — Vested Remainders.—Testatrix left a 
sum in trust, the income to be used toward the support 
of her son E during his life, free from E’s control or in- 
debtedness; after his death, to be divided among the 
children which E might thereafter have, or, should he 
die childless, to be divided among certain grandchil- 
dren of testatrix. E had two children thereafter, of 
whom one died before E: Held, that the legacy never 
vested in him, and after E’s death the whole went to 
the surviving child.—CHERBONNIER V. GOODWIN, Md., 
28 Atl. Rep. 894. 


122. WILL—Vested Remainder.—Testator devised his 
estate to trustees, and directed them to pay the rents 
and profits to L, ‘‘and from and after her death the 
principal to be divided among such children of the 
said L who shall be living at a period not exceeding 
nine months after my decease, and, in default of such 
children, remainder to my heirs.” W and three other 
children of L were living nine months after the death 
of testator, but W afterwards died before L: Held, 
that W’s interest was vested, and on his death it passed 
to his personal representative.—IN RE MAN’S ESTATE, 
Penn., 28 Atl. Rep. 939. 


123. WITNESSES — Cross-Examination.—In the cross- 
examination of a witness itis competent to interro- 
gate him in regard to any interest, pecuniary or other- 
wise, andthe extent of such interest which he may 
have in the result of the trial of the case in which he is 
testifying, as affecting his credibility.—BLENKERON V. 
STATE, Neb., 58 N. W. Rep. 587. 


124. WITNESSES—Transactions with Decedents.—Un- 
der Gen. St. 1883, § 3641, which provides that no party 
shall testify, of his own motion, where the adverse 
party defends as heir, a woman who sues the children 
of her deceased husband to establish a trust in her 
favor is not competent to testify that certain letters 
written by the decedent were received by her in due 
course of mail, where such letters contain admiasions 
confirmatory of her claim.—CARPENTER V. WARE, 
Colo., 36 Pac. Rep. 298. 


125. WITNESSES — Transactions with Decedent.—Un.- 
der Rev. Code, 1880, § 1602, providing that no person 
shall testify to establish his own claim against a de- 
cedent’s estate, which originated during decedent’s 
life-time, a party to an action for the possession of 
property cannot testify that decedent gave him the 
property.—COCKRELL Vv. MITCHELL, Miss., 15 South. 
Rep. 41. 
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Albany Law School. 


ESTABLISHED 1851. Course one year, preceded or 
supplemented by a year of approved legal study 
elsewhere. For further information address, 
ALBANY LAW SCHOOL, 
ALBANY, N. Y. 
Graduates will please forward their addresses. 


SCHOOL OF LAW. 
Two years’ course leading to the degree of Bach- 
elor of Laws. Graduate c@urse of one year age 
to the Master’s Degree. Full Resident Facul 
large corps of non-resident lecturers. All U: iver- 
sity courses = without extra tuition to prop- 
erly qualified law students. For announcement 
containing full particulars, address 
THE SCHOOL OF LAW, Ithaca, N. Y. 
QUMMER TERM. Special summer term of eight 
weeks. Instruction by entire resident Faculty. 
For circulars, address as above. 


Yale Law School. 


NEW HAVEN, CONN. 


Twenty-five instructors ; degrees of LL. B., B. C.L., 
M. L. and D. ©. L. conferred. Regular course, 
two years. Post graduate courses, one and two 
years. 











For information, address 
Prof. FRANCIS WAYLAND, DEAN. 


University of Michigan. 


LAW DEPARTMENT. 


The next session onene October ist. For cat- 
alogue giving full information, address 











J. C. KNOWLTON, 
ANN ARBOR, MICHIGAN. 


St. Louis Law School. 


LAW DEPARTMENT OF WASHINGTON UNIVER 
SITY, St. Louis, Mo. Annual session, October to 
June. Course completed in two or three years at 
option of student. Admitsto the bar. For cata- 
logues, etc., address the Dean, 
ILLIAM G. HAMMOND, 
1417 Lucas PLAcs. 
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INDEX-DIGEST 


TO THE 


Central Law Journal 


A Complete Digest to the Entire Con- 
tents of the Complete Set of Vol- 
umes 1 to 30 Inclusive, of Cen- 
tral Law Journal, Being 
From January, 1874, 
to July, 1890. 











By LYNE S. METCALFE, JR., EDITOR. 


Oniform in size with CENTRAL Law JOURNAL 
volumes. 

Printed in large type, and so arranged as to af- 
ford a ready and easy reference to the entire set 
of volumes. It is more than an index. It isa 
DIGEST, stating clearly the substance of questions 
discussed and points decided. Useful to those 
who have not the set of volumes and ° 

Indispensable to those who have them, 

as abook without an irdex is even worse than an 
index without a book. 

» The,CENTRAL LAW JOURNAL, by reason of its 
reputation and long continued success, has become 
a veritable Store House of Law. One can hardly 
have a difficult point of law under investigation 
that cannot be elucidated by reference to these 
volumes, being made up of selected matter, all 
chaff eliminated. In addition to the many valua- 
ble essays, reviews, annotations and collections of 
authorities on practical questions, the volumes 
contain reports of all important and novel opin- 
fons rendered by the courts during the period of 
their publication. 

THE INDEX-DIGEST to Central Law Jour- 
nalisin One Large Royal Octavo Volume. Price, 
bound in (half sheep, cloth sides, $6.00. Sent 
prepaid on receipt of amount. 


CENTRAL LAW JOURNAL CO., 
St. Louis, Me, 
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ROGERS 


Expert Testimony. 


Second Edition. Revised and Enlarged. 


Entirely Rewritten a Bronght dovn-fDate 











ber a 
# Ret 
A TREATISI } Spree PRIN PLES AND PRAC- 
TICE GOVER1 a THE ADK, ITY OF SUCH 


TESTIMONY IN EVIDENCE, THE COMPE- 
TENCY OF EXPERT WITNESSES; THEIR 
EXAMINATION AND THE WEIGHT OF 

' THEIR TESTIMONY. 
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This book has been much enlarged, the author 
having cited 2,383 cases, 879 more than were cited 
in first edition, which was published in 1883. It 
now contains 600 pages, making it double the size 
of the former edition. 

Such has been the rapid progress in science, art 
and trade, that the opinions of persons experi- 
enced therein are being constantly required in the 
trial of “causes, and the law relating to Expert 
Testimony possesses a new importance. 





LIST OF CHAPTERS: 
Ohapter I.—The Admissibility in Evidence of the Opin 
ions of Ordinary and Expert Witnesses. 
Ohapter JI.—The Competency of Expert Witnesses. 
Chapter III.—The Examination of Expert Witnesses. 
Chapter IV.—Expert Testimony in Medicine, Surgery 
and Chemistry. 
Chapter V.—Expert Testimony in the Science of Law. 
Chapter VI.—Expert Testimony in the Trades and Arts 
Chapter VII.—Expert Testimony in Handwriting. 
Chapter VIII.—Expert and Opinion Testimony on Ques- 
tions of Value. 
Chapter IX.—The Relation of Scientific Books to Ex- 
pert Testimony. 
Chapter X.—Compensation of Experts. 
Chapter XI.—The Weight of Expert Testimony. 





ROGERS ON EXPERT TESTIMONY is in one 
volume. Svo. Law Sheep. 600 pages. Price, 
95.00. Sent prepaid on receipt of amount. 


Published and for sale by pret S 
CENTRAL LAW JOURNAL CO., 
St. Louis, Mo. 
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Hints on Advocacy. 


INTENDED FOR PRACTICE IN ANY OF THE COURTS, 


CIVIL AND CRIMINAL, 


WITH SUGGESTIONS AS TO OPENING A CASE, EX- 
AMINATION-IN-CHIEF, CROSS-EXAMINATION, 
RE-EXAMINATION, REPLY, CONDUCT OF A 


PROSECUTION AND DEFENSE IN A CRIM= 
INAL TRIAL, WITH ILLUSTRATIVE 
CASES THAT HAVE OCCURRED. 





By RICHARD HARRIS, 
Barrister at Law, London, England. 





The present edition of this remarkable book, 
the work of a distinguished English Barrister, 
will be found very valuable, even to those whe 
have one of the former eight editions, as there is 
much in this edition which was not in former 
ones. The whole work is unique; there is noth- 
ing like it in print. 

There is no school of advocacy, there are no 


Jectures on advocacy, and there is no other work 


onadvocacy. It seems lamentable that no in- 
struction should ever be given in an art that re- 
quires an almost infinite amount of knowledge. 
Tact cannot be taught, but it will follow from ex- 
perience, and a good deal of experience may be 
condensed into the form of rules. 


CONTENTS: 


‘Opening the Plaintiff's Vase. 

Examination-in-Chief. 

Cross-Examination. 

Rules for Cross-Examination. 

“Classes of Witnesses, With Suggestions for Cross- 
Examining Them. 

A False Alibi, and as to the Mode of Dealing 
with it. 

Re-Examination. 

Opening the Defendant’s Case. 

Summing up the Defendant’s Case. 

Reply. j 

Conduct of a Prosecution. 

Conduct of a Defense in a Criminal Trial. 

Illustrative Cases. 

Analysis cf the Opening Speech in the Trial of 
Palmer. 

Examples of Reply, Peroration, etc. 

An Acrobatic Performance in Cross-Examination. 

A Word on the Appointment of a Public Prose- 


cutor. . 
As to the Utility of the Grand Jury. 
Tactics. 





No practicing lawyer, and indeed no one who e 
—_ ever to address a court or jury, should fail to 

ave this book, It is useful alike to the student, the 
young lawyer, and the old practitioner. There is no 
work extant which can fill its place. 

HINTS ON ADVOCACY is in one volume. S8vo, 
Law Sheep. Price, $2.00. Sent ——— on weostps 
of amount. Published and for sale by 


CENTRAL LAW JOURNAL COMPANY, 
919 OLIVE STREET, St. Louis, Mo. 











